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In the Superior Court of the State of Washington,

in and for Pierce County.

No. 66,244.

THE NATIONAL BANK OF TACOMA, a Na-

tional Banking Corporation,

Plaintiff,

vs.

THE AETNA CASUALTY AND SURETY COM-
PANY, a Corporation,

Defendant.

COMPLAINT.

Plaintiff for cause of action against defendant

shows and alleges as follows, to wit

:
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I.

That at all the times hereinafter mentioned plain-

tiff:' was and now is a corporation organized and ex-

isting under and by virtue of the laws of the United

States relative to national banks, having its prin-

cipal place of business in Tacoma, in Pierce County,

Washington, where it has been and is transacting a

general banking business.

II.

That the defendant, The Aetna Casualty and

Surety Company, at all the times hereinafter men-

tioned was and now is a foreign corporation, duly

authorized to act as surety and to write insurance

in the State of Washington and having an office for

the transaction of business, and where it was and is

engaged in the transaction of business in Tacoma,

in Pierce County, Washington ; and that at all of said

times P. V. Caesar was and now is an agent of said

defendant corporation, duly authorized and licensed

to solicit and procure insurance to be written by

said company and was and now is a resident vice-

president of said company, fully authorized and em-

powered to sign and execute on behalf of said de-

fendant corporation any and all bonds and under-

takings, including bonds of the kind and character

hereinafter described; and that W. H. Van Horn

was at all times hereinafter mentioned a resident

assistant secretary of said defendant corporation,

fully authorized and empowered to affix the seal of

said company to and attest on behalf of [2*] said

company any and all bonds and undertakings.

*Page-number appearing at the foot of page of original certified
Transcript of Kecord.



vs. The National Bank of Tacoma. 3

III.

That American Wood Pine Company is a corpo-

ration organized and existing under and by virtue of

the laws of the State of Washington and at all the

times hereinafter mentioned up to April 19, 1929,

was doing business at Tacoma, in Pierce County,

Washington, and maintaining there a factory for

the manufacture and sale of wood pipe and other

wood products and for the needs of such business

was required from time to time to borrow large sums

of money from the plaintiff, and in connection with

such borrowings did for a valuable consideration on

or about the 8th day of August, 1921, execute and

deliver to the plaintiff its General Loan and Collat-

eral Agreement, a copy of which is attached hereto

marked Exhibit "A" and made a part hereof by

this reference to all intents and purposes as fully as

though set out herein at length.

That at all times since August 8th, 1921, said gen-

eral loan and collateral agreement has been and is

in full force and effect, and by the terms thereof any

security of whatsoever kind or nature furnished by

said American Wood Pipe Company to the plaintiff

for any of its indebtedness could be and is held by

the plaintiff not only as security for the particular

indebtedness for or in connection with which the

same was pledged, hypothecated or created, but also

for any and all other indebtedness, obligation or lia-

bility of said Pipe Company to the plaintiff now or

whensoever created, incurred and/or evidenced.

IV.

That prior to January 21, 1929, said American
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Wood Pipe Company, being in need of financial as-

sistance to enable it to continue in business and in

operation and to enable it to execute and fill orders

that might be received and accepted, requested the

plaintiff to make from time to time advances against

the earnings of orders that might thereafter be

taken for execution, and the plaintiff declined to

consider or entertain any such proposition and re-

fused to agree to make any such loans or advances

unless and until it should be furnished with a surety

bond guaranteeing to it the existence and bona fides

of each such order and that the same would be filled

and executed according [3] to its terms, and that

to procure the necessary loans and advances, said

American Wood Pipe Company undertook and

agreed to provide such bond in connection with each

such loan thereafter applied for.

V.

That thereafter and on January 21, 1929, in ac-

cordance with the basis of operation theretofore dis-

cussed, said American Wood Pipe Company applied

to the plaintiff for a loan of $3,375.00 against the fu-

ture earnings of an alleged contract between said

Pipe Company and Twin Harbors Lumber Com-

pany, which latter was then and still is a wholly sol-

vent corporation ; said loan being applied for to en-

able said Pipe Company to continue in business and

to carry out such order; and to obtain the loan or

advance thus applied for said Pipe Company exe-

cuted and delivered to the plaintiff an assignment of

the proceeds or earnings of an alleged contract with

Twin Harbors Lumber Company, copy of which as-
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signment is hereto annexed marked Exhibit "B"
and made a part hereof by this reference as fully

and to all intents and purposes as though set out

herein at length, and contemporaneously therewith

and as part of the same transaction furnished and

delivered to the plaintiff a bond duly executed by it

as principal and the defendant, the Aetna Casualty

and Surety Company, as surety, in the penal sum of

$4,000.00, copy of which bond is hereto attached

marked Exhibit "C" and made a part hereof as

fully and to all intents and purposes as though set

out herein at length.

That said bond was executed, issued and delivered,

by the defendant herein for a valuable consideration

and with knowledge and intent that it would be de-

livered to the plaintiff, an obligee named therein, as

a basis of credit and as indemnity against any loss

which the plaintiff might sustain by reason of the

failure of the said American Wood Pipe Company
to perform the contract hereinabove and in said

bond referred to and described according to the

terms thereof and with intent and knowledge that

the plaintiff should and would rely thereon for such

indemnity and for the truth of the facts in said bond

recited as to the existence, nature and terms of the

contract described. [4]

VI.

That the plaintiff believing the recitals of said

bond as to the existence, nature and terms of said

contract to be true, and relying thereon and upon

the indemnity thereby agreed and intended to be

provided, accepted said bond and the assignment of
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the proceeds of the contract therein referred to, and

so believing and relying paid a valuable considera-

tion for such assignment, to wit, by loaning or ad-

vancing to said American Wood Pipe Company the

sum of $3,375.00, which loan or advance was evi-

denced by the promissory note of said American

Wood Pipe Company then contemporaneously made,

executed and delivered by said Pipe Company to

this plaintiff, copy of which note is hereto annexed

marked Exhibit "D" and made a part hereof by this

reference as fully and to all intents and purposes as

though set out herein at length. That except for

said recitals in said bond and representations

thereby made by the defendant herein to the plain-

tiff, plaintiff would not have made said loan or ad-*

vance nor accepted said assignment which was taken

as security not only for the moneys advanced and

loaned to the American Wood Pipe Company con-

temporaneously with the acceptance of the assign-

ment and bond, but also in accordance with the

terms of the general loan and collateral agreement

hereinabove referred to for any and all other obli-

gations of indebtedness to it of said Pipe Company,

on which there is due and unpaid an amount largely

in excess of the penalty of said bond.

VII.

That said American Wood Pipe Company wholly

failed and neglected to carry out and perform said

alleged contract with said Twin Harbors Lumber

Company in said bond described and referred to

either within the time specified in said contract or at

all; and as plaintiff is informed and believes there
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was in truth and in fact no such written order from

or contract with said Twin Harbors Lumber Com-

pany and that the recitals in said bond and the rep-

resentations thereby made by the defendant herein

as to said alleged contract were wholly false. [5]

VIII.

That thereafter and on or about the 19th day of

April, 1929, said American Wood Pipe Company be-

came wholly insolvent, suffered a Receiver to be ap-

pointed of its business and affairs and to wind up

the same, and that no part of the loan or advance

made by this plaintiff in reliance upon said false

and fraudulent representations was repaid by said

American Wood Pipe Company prior to said re-

ceivership or has been since or will hereafter be re-

paid by said Receiver, and that no part of the pro-

ceeds of the alleged contract so assigned to this

plaintiff has been or will be paid to it.

IX.

That plaintiff has heretofore demanded of the de-

fendant payment of its said loss and damage in ac-

cordance with the intent and tenor of said bond and

the defendant has heretofore generally denied any

and all liability whatsoever upon said bond and has

wholly failed and refused to pay to the plaintiff its

said loss or any part thereof and accordingly there

is now due and owing to the plaintiff from the de-

fendant the full sum of $3,752.50, with interest at

6% per annum from January 21, 1929, until paid.

WHEREFORE, plaintiff prays judgment against

the defendant for said sum of $3,752.50, with inter-
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est at 6% per annum from January 21, 1929, until

paid and for its costs and disbursements herein

caused to be expended.

HAYDEN, LANGHORNE & METZGER,
Attorneys for Plaintiff.

Office & P. O. Address:

523 Tacoma Bldg., Tacoma, Washington. [6]

Filed in Superior Court, Pierce County, Wash.

Aug. 4, 1930. J. K. Scott, Clerk. By J. P. M.,

Deputy. [7]

[Title of Court and Cause—No. 66,244.]

SUMMONS.

The State of Washington, to the said The Aetna

Casualty and Surety Company, a Corporation,

Defendant

:

You are hereby summoned to appear within

twenty days after service of this summons upon you,

exclusive of the day of service, if served within the

State of Washington ; or within sixty days after ser-

vice upon you, exclusive of the day of service, if

served out of the State of Washington, and answer

the complaint and serve a copy of your answer upon

the undersigned at the place below specified, and de-

fend the above-entitled action in the court aforesaid

;

and in case of your failure so to do, judgment will

be rendered against you, according to the demand of

the complaint which will be filed with the Clerk of
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said court, a copy of which is herewith served upon

you.

HAYDEN, LANGHORNE & METZGER,
Attorneys for Plaintiff.

P. O. Address: 523 Tacoma Building, Tacoma,

Pierce County, Washington.

Filed Aug. 4, 1930. [8]

EXHIBIT "D."

No. 66244.

$3,375.00. Tacoma, Wash., January 21, 1929.

On demand after date, we promise to pay to the

order of THE NATIONAL BANK OP TACOMA
AT ITS OFFICE IN THE CITY OF TACOMA
THREE THOUSAND THREE HUNDRED
SEVENTY-FIVE Dollars, for value received, with

interest from date at the rate of 7 per cent, per an-

num until paid.

Principal and interest payable only in U. S. Gold

Coin of the present standard of weight and fineness.

For value received, each and every party signing

or endorsing this note hereby waives presentment,

demand, protest and notice of non-payment thereof,

binds himself thereon as a principal, nor as a

surety, and promises, in case suit is instituted to

collect the same or any portion thererof, to pay

such additional sums as the court may adjudge rea-

sonable as attorney's fees in such suit.

AMERICAN WOOD PIPE COMPANY.
By VAUGHAN MORRILL, Pres.

By CYRUS HAPPY, Jr., Secty.
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No. 75583.

THIS NOTE SECURED BY:
Shipment Number 8472.

Consignee, Twin Harbors Lbr. Co.

Destination, Chicago, 111.

Date Shipped, Jan. 21, 1929.

Invoice $3,950.00

Less Deductions 197 . 50

Estimated Freight

Margin 377.50

Advance 3,375.00

Notify Twin Harbors Lbr. Co., Aberdeen, Wash.
(Exhibit "D").

Filed in Superior Court, Pierce County, Wash.,

Aug. 4, 1930. J. K. Scott, Clerk. By J. F. M.,

Deputy. [9]

EXHIBIT "A.""

No. 66244.

GENERAL LOAN AND COLLATERAL AGREE-
MENT.

Tacoma, Washington, August 8, 1921.

In order to obtain loans from and otherwise deal

with THE NATIONAL BANK OF TACOMA,
the undersigned agrees that all loans, advances or

credits hereafter or heretofore obtained from said

Bank by the undersigned shall be repayable by the

undersigned at said Bank on demand, unless other-

wise agreed in writing at the time, and shall bear

interest at rates to be agreed upon; and the under-

signed, for value received, hereby assigns to THE
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NATIONAL BANK OF TACOMA, as security

for any and all indebtedness, obligation or liability

of the undersigned to said Bank, now or hereafter

existing, matured or not matured, absolute or con-

tingent, individual or firm, and wherever payable,

including in addition to other indebtedness, obli-

gation and liability, all such as may arise from en-

dorsements of notes, acceptances or any other items

or paper discounted by said Bank or held by said

Bank, either absolutely or as collateral security to

any loans or advances of any sort whatever and in-

cluding overdrafts and indebtedness by the under-

signed to said Bank on account of collections or

paper received for collection by the undersigned,

the following, viz.: All moneys, chattels, negotiable

instruments, securities, bills of lading, warehouse

receipts, paper, credits, demands, choses in action,

rights and property of every kind, tangible or in-

tangible, at any time in possession or control of said

Bank or any of its agents or correspondents, or in

transit to it by mail or carrier, belonging to, for ac-

count or subject to the order of the undersigned, it

being understood and agreed that the said THE
NATIONAL BANK OF TACOMA, its successors

or assigns, are not to be responsible for any injury

or loss to the same or any part thereof asising from

the act of God, robbery, fire, flood, or from negli-

gence, fraud or any other act or default of ware-

housemen or common carriers, their agents, or ser-

vants, or from any other cause whatsoever, whether

similar or dissimilar to the causes specified; and

that said Bank, its successors or assigns, shall not

be liable for any negligence, act or default of any
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of its collecting agents or correspondents; [10]

and the undersigned hereby irrevocably authorizes

the said THE NATIONAL BANK OF TACOMA,
at any and all times at its option to hold and collect

any and all thereof, and the proceeds thereof, to

endorse any thereof on behalf of and in the name
of the undersigned, to sell without advertisement

or notice any part or all thereof at private or public

sale, at the option of said Bank, (said Bank being

at liberty to become the purchaser if the sale is

public), and to apply and any all said property or

proceeds thereof, and also any and all debts, lia-

bilities or balances in favor of the undersigned,

(including such as arise from deposits, discounts,

collections or items in transit), now or hereafter

owing or due from or chargeable against said Bank

or any of its agents and correspondents, to the pay-

ment of expenses of any such sale or sales or the

negotiation or collection of any of said collaterals

and to the payment of any or all of said indebted-

ness, obligation or liability of the undersigned, at

the option of the officers of said Bank, whether said

indebtedness, obligation or liability of the under-

signed, at the option of the officers of said Bank,

whether said indebtedness, obligation or liability to

which the same is applied be then matured or not.

Said Bank may assign or transfer the whole or any

part of said indebtedness, obligation or liability of

the undersigned and may transfer therewith, as

collateral security therefor, the whole or any part

of the chattels, instruments, securities, papers,

credits, demands, choses in action, right and prop-

erty hereby assigned to said Bank, and the trans-
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feree shall have the same rights, powers and au-

thority with reference to the indebtedness, obliga-

tion or liability transferred and the collaterals

transferred therewith as are hereby given to said

Bank, and said Bank and its officers shall there-

after be forever relieved and fully discharged from

any liability or responsibility in the matter. This

instrument shall irrevocably apply to all dealings

and transactions heretofore or hereafter had with

said Bank, unless the undersigned and said Bank
shall otherwise expressly agree in writing signed

by the undersigned and said Bank, and no provi-

sion of this instrument shall be deemed to be waived

by said Bank unless said waiver is in writing and

signed by said Bank or duly authorized agent.

The undersigned hereby expressly waives pro-

test, demand [11] and notice of non-payment of

all negotiable instruments at any time held by said

Bank and signed or endorsed by the undersigned.

In case any suit or action is begun by said Bank
or any transferee to recover any sum of money on

any such indebtedness, obligation or liability, either

under this instrument or otherwise, the under-

signed promises to pay a reasonable sum as attor-

ney's fees in such suit or action, and such attor-

ney's fees shall be deemed an obligation secured by

this pledge.

AMERICAN WOOD PIPE COMPANY.
By VAUGHAN MORRILL, Pres.

F. N. INSINGER, V.-Pres.

Witness.

F. J. LOOMAN.
(Exhibit "A.")
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Piled in Superior Court, Pierce County, Wash.,

Aug. 4, 1930. J. K. Scott, Clerk. By J. F. M.

Deputy. [12]

EXHIBIT "B."

No. 66244.

AMERICAN WOOD PIPE CO.

Tacoma, Wash., January 21, 1929.

Req. No. 1/19/28

Our Order No. 8472

Terms 2% and 5% Com.

F. 0. B. our mill

Sold to TWIN HARBORS LUMBER CO.,

ABERDEEN, WASHINGTON,
Shipped to ABOVE AT CHICAGO, ILL.
#2 Clear & Better Kiln Dried Fir S2S

VA x 3%"—Edges Eough iy2 x 4" 9 length 50,000 ft. $41.50M

$2075.00

Ditto 8 50,000 37.50"

1875.00

$3950.00

For value received we hereby assign, sell, trans-

fer and set over unto THE NATIONAL BANK
OF TACOMA, TACOMA, WASH., the above ac-

count together with all title and interest now or

hereafter owned in the goods and merchandise for

which said account was incurred.

AMERICAN WOOD PIPE COMPANY.
By VAUGHAN MORRILL,

VAUGHAN MORRILL,
President.

(Exhibit "B.")
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Filed in Superior Court, Pierce County Wash.,

Aug. 4, 1930. J. K. Scott, Clerk. By J. F. M.

Deputy. [13]

EXHIBIT "C."

No. 66244.

THE AETNA CASUALTY AND SUEETY COM-
PANY,

Hartford, Connecticut.

Morgan B. Brainard,

President.

KNOW ALL MEN BY THESE PRESENTS:
That we, AMERICAN WOOD PIPE COMPANY,
a corporation of the State of Washington with prin-

cipal place of business at Tacoma, Washington as

Principal, and THE AETNA CASUALTY AND
SURETY COMPANY of Hartford, Connecticut,

as Surety, are held and firmly bound unto TWIN
HARBORS LUMBER COMPANY of Aberdeen,

Washington, and/or THE NATIONAL BANK OF
TACOMA, TACOMA, WASHINGTON in the penal

sum of FOUR THOUSAND AND No/100 ($4,-

000.00) Dollars, lawful money of the United States,

for the payment of which, well and truly to be made

the said principal and the said Surety bind them-

selves, their heirs, executors, administrators, succes-

sors and assigns, jointly and severally firmly by

these presents.

Signed and sealed this 21st day of January, A. D.

1929.

THE CONDITION OF THIS OBLIGATION
is such that, WHEREAS, the said Principal has
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accepted a written order from the TWIN HAR-
BORS LUMBER COMPANY of Aberdeen, Wash-
ington and/or THE NATIONAL BANK OF TA-
COMA, TACOMA, WASHINGTON, dated January

19th, 1929. for furnishing the following quantity of

material

:

50 M. B. M. iy2x4 8 Ft. S2S 1*4x3% Edges Rough

© $41.50 f. o. 'b. Tacoma.

50 M. B. M. Ii/2x4 9 Ft. S2S 1*4x3% Edges Rough
© 37.50 f. o. b. Tacoma, shipment to be made
within sixty days, which order is by reference

made a part hereof as fully to all intents and

purposes as if set forth at length herein.

NOW, THEREFORE, if the said Principal shall

supply the material in accordance with the written

order, and if they will indemnify TWIN HAR-
BORS LUMBER COMPANY of Aberdeen, Wash-

ington and/or THE NATIONAL BANK OF TA-

COMA, TACOMA, WASHINGTON,, against any

direct or, indirect damages that may be suffered or

claimed for lack of delivery of material within

the time called for; and further conditioned as re-

quired by law for the payment of all laborers,

mechanics, sub-contractors and materialmen, and

all persons who shall supply such person or per-

sons or sub-contractors [14] with provisions or

supplies for the carrying on of such work, and all

just debts, dues and demands incurred in the per-

formance of the work, then and in that event this

obligation shall be void, but otherwise it shall re-

main in full force and effect.
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IN TESTIMONY WHEREOF, the said Prin-

cipal and the said Surety have hereunto caused

this instrument in writing to be signed and sealed

by their duly authorized officers.

AMERICAIN WOOD PIPE COMPANY.
(Corporate Seal)

By VAUGHAN MORRILL, Pres.

THE AETNA CASUALTY AND SURETY
COMPANY.

By P. V. CAESAR,
Resident Vice President.

(Corporate Seal)

Attest: W. H. VAN HORN,
Resident Assistant Secretary.

(Exhibit "C.")

Piled in Superior Court, Pierce County, Wash.,

Aug. 4, 1930. J. K. Scott, Clerk. By S. P., Deputy.

[15]

[Title of Court and Cause—No. 66,244.]

SPECIAL APPEARANCE OP COUNSEL.

We, the undersigned, hereby enter the appear-

ance of the defendant, The Aetna Casualty and

Surety Company, in the above-entitled cause and

ourselves as its attorneys limited for the purpose

of presenting a petition for removal of said cause
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to the United States District Court for the Western

District of Washington, Southern Division.

J. SPEED SMITH and

HENRY ELLIOTT, Jr.,

HENDERSON, CARNAHAN & THOMP-
SON,

Attorneys for Defendant,

412 Dexter Horton Building, Seattle, Washington.

Filed Aug. 4, 1930. [16]

[Title of Court and Cause—No. 66,244.]

NOTICE OF FILING PETITION AND BOND
FOR REMOVAL OF CAUSE.

To the National Bank of Tacoma, Plaintiff, and

Hayden, Langhorne & Metzger, Its Attorneys

:

You and each of you will please take notice that

the above-named defendant will on the 4th day of

August, 1930, file in the office of the Clerk of the

above-entitled court a petition and bond for the

removal of said cause from said court to the

United States District Court for the Western Dis-

trict of Washington, Southern Division, a copy of

which petition and bond is herewith served upon

you, and that on said day at the hour of 2 o'clock

in the afternoon or as soon thereafter as its coun-

sel can be heard, the defendant will present the
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petition and bond to said court for an order of

removal of said cause to the said District Court.

J. SPEED SMITH and

HENRY ELLIOTT, Jr.,

HENDERSON, CARNAHAN & THOMP-
SON,

Attorneys for Defendant and Petitioner,

412 Dexter Horton Building, Seattle, Washington.

Piled Aug. 4, 1930. [17]

[Title of Court and Cause—No. 66,244.]

PETITION FOR REMOVAL.

The petition of the above-named defendant respect-

fully shows to this court.

I.

That this cause was commenced in the above-

entitled court on the 25th day of June, 1930, by

the service of a copy of the summons and complaint

herein upon the defendant through the office of

the Insurance Commissioner of the State of Wash-

ington, and that the time to plead or demur to the

said complaint has not expired under the laws of

said state.

II.

That the action is one of civil nature at common
law, to wit, a suit to recover against the defendant

in damages for the alleged breach of a certain bond

in writing which the defendant executed as surety.



20 The Aetna Casualty & Surety Company

III.

That the matter and amount in dispute in the said

suit exceeds, exclusive of interest and costs, the

sum or value of Three Thousand Dollars ($3,-

000.00), to wit: $3,752.50, besides interest and costs

of suit, all of which will more fully appear from

the complaint in said action, which is hereby

referred to and made a part hereof.

IV.

That at the time of the commencement of the

above-entitled action and ever since said time plain-

tiff was and now is a citizen and resident of the

State of Washington, a corporation organized and

existing under and by [18] virtue of the laws of

the State of Washington, maintaining its office and

place of business in Tacoma, Pierce County, State

of Washington, and was and is a resident of the

State of Washington.

V.

That the defendant was at the time of the com-

mencement of said action and ever since has been

and now is a nonresident of the State of Washing-

ton, and a corporation foreign to said state and or-

ganized and existing under and by virtue of the

laws of the State of Connecticut, maintaining its

principal office and place of business in Hartford,

Connecticut, and a citizen and resident of said State

of Connecticut.

VI.

That the defendant has given to the plaintiff in

said action written notice of the filing and hearing

of this petition.
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VII.

That your petitioner files herewith a good and

sufficient bond in the penal sum of Five Hundred

Dollars ($500.00) as provided by the law and

statutes made and provided and conditioned that

defendant will enter in the United States District

Court for the Western District of Washington,

Southern Division, within thirty days from the

date of filing, this petition, a certified copy of the

record in this action, and further condition for the

payment of all costs which may be awarded by said

court if the said District Court shall determine

that this suit was wrongfully and improperly

removed thereto.

WHEREFORE your petitioner prays that this

court proceed no further herein except to order

the removal of said cause to said United States

District Court for the Western District of Wash-

ington, Southern Division, and to accept the bond

presented herewith and direct a certified transcript

of the records herein to be made for said District

Court as provided by law by the Clerk of this

court.

J. SPEED SMITH and

HENRY ELLIOTT, Jr.,

HENDERSON, CARNAHAN & THOMP-
SON,

Attorneys for Petitioner,

412 Dexter Horton Building, Seattle, Washington.

[19]



22 The Aetna Casualty & Surety Company

State of Washington,

County of King,—ss.

Henry Elliott, Jr., being first duly sworn on oath,

deposes and says: That he is one of the attorneys

of record for the Aetna Casualty and Surety Com-

pany, a corporation, defendant in the above-en-

titled action, and makes this verification for and on

behalf of said defendant for the reason that no

other officer or agent of said corporation authorized

to make said verification is now within the State

of Washington, and that he is duly authorized to

make said verification; that he has read the fore-

going petition, noticed the contents thereof and be-

lieves the allegations therein contained to be true.

HENRY ELLIOTT, Jr.

Subscribed and sworn to before me this 1st day

of August, 1930.

J. SPEED SMITH,
Notary Public in and for the State of Washington,

Residing at Seattle.

Filed Aug. 4, 1930. [20]

[Title of Court and Cause—No. 66,244.]

BOND ON REMOVAL.

KNOW ALL MEN BY THESE PRESENTS:
That we, the Aetna Casualty and Suretey Company,

a corporation under the laws of the State of Con-

necticut, as principal, and National Surety Company,

a corporation organized and existing under the laws
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of the State of New York and authorized to trans-

act the business of surety in the State of Wash-

ington, as surety, are held and firmly bound unto

the National Bank of Tacoma, plaintiff in the

above-entitled cause, its successors and assigns in

the sum of Five Hundred Dollars ($500.00), law-

ful money of the United States of America for

the payment of which, well and truly to be made

we and each of us bind ourselves and each of us,

our successors and assigns, jointly and severally,

by these presents.

Dated at Seattle, Washington, on the 1st day of

August, 1930.

The conditions of this obligation are such that

WHEREAS, the said The Aetna Casualty and

Surety Company, a corporation, has petitioned the

above-entitled court for the removal of a certain

cause therein pending wherein the National Bank
of Tacoma, a corporation, is plaintiff, and the

Aetna Casualty and Surety Company, a corpora-

tion, is defendant, to the United States District

Court for the Western District of Washington,

Southern Division, for further proceedings on the

grounds in said petition set forth, and that all

further proceedings in said court be stayed.

NOW, THEREFORE, if the said Aetna Casualty

and Surety Company, a [21] corporation, shall

enter in said United States District Court, afore-

said, within thirty days from the date of filing said

petition, a certified copy of the record in such

suit, and shall pay or cause to be paid all costs

that may be awarded therein by said United States
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District Court, if said court shall hold that said

suit was wrongfully or improperly removed thereto,

then this obligation shall be void, otherwise it shall

remain in full force and effect.

THE AETNA CASUALTY AND SURETY
COMPANY, a Corporation,

By J. SPEED SMITH and

HENRY ELLIOTT, Jr.,

Its Attorneys,

Principal.

[Corporate Seal]

NATIONAL SURETY COMPANY, a Cor-

poration,

By J. H. LOBDELL,
Surety,

Attorney-in-fact,

The foregoing bond is hereby approved this 4

day of August, 1930.

E. D. HODGE,
Judge.

Piled Aug. 4, 1930.

Entered Book of Bonds Q, page 619. [22]

[Title of Court and Cause—No. 66,244.]

ORDER FOR REMOVAL OF CAUSE.

This cause coming on duly and regularly for

hearing upon the petition of the defendant herein

for the removal of this cause to the United States

District Court for the Western District of Wash-

ington, Southern Division, and it appearing to the



vs. The National Bank of Tacmna. 25

court that the cause is one of civil nature, and that

the amount in dispute exceeds the sum of Three

Thousand Dollars ($3,000.00), and that the plain-

tiff is a citizen and resident of the State of Wash-

ington, and that the defendant is a citizen and

resident of the State of Connecticut, and that the

plaintiff has been given due notice of the filing and

hearing of said petition, and that the defendant

has filed with its said petition a good and sufficient

bond approved by the court and conditioned as

provided by law and the court being fully advised,

it is now by the court

ORDERED that said petition be granted and

that said cause be removed to the United States

District Court for the Western District of Wash-

ington, Southern Division, and that the Clerk of

this court make up a certified transcript of the

records herein for said District Court as provided by

law, and that there be no further proceedings herein.

Done in open court this 4 day of August, 1930.

E. D. HODGE,
Judge.

Filed Aug. 4, 1930.

Entered Jour. 228, page 443. [23]

[Title of Court and Cause—No. 66,244.]

CERTIFICATE ON REMOVAL TO IT. S. DIS-

TRICT COURT.

State of Washington,

County of Pierce,—ss.

I, J. K. Scott, County Clerk, and by virtue of the
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laws of the State of Washington, Ex-officio Clerk

of the Superior Court of the State of Washington,

in and for Pierce County, do hereby certify that

I have compared the foregoing copy of the com-

plaint; summons; note; general loan and collateral

agreement (Exhibit "A") ; invoice (Exhibit "B")
;

bond (Exhibit "C"); special appearance; notice;

petition for removal; bond on removal; and order

for removal of cause; to the United States District

Court, for the Western District of Washington,

Southern Division, at Tacoma, with the originals

in the above-entitled action, now on file and of

record in this office, and that the same is a true

and correct copy of the whole and every part of

the original record in said action.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed the seal of said Superior Court

at my office in the City of Tacoma, this 19th day

of August, 1930.

[Seal of Superior Court] J. K. SCOTT,
County Clerk.

By Stella Parker,

Deputy.

E. R.

[Endorsed] : Filed Sep. 4, 1930. [24]
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In the District Court of the United States of

America, in and for the Western District of

Washington, Southern Division.

No. 8176.

THE NATIONAL BANK OF TACOMA, a Na-

tional Banking Corporation,

Plaintiff,

vs.

THE AETNA CASUALTY AND SURETY COM-
PANY, a Corporation,

Defendant.

NOTICE OP REMOVAL.

To the Above-named Plaintiff and to Hayden,

Langhorne & Metzger, its attorneys:

You and each of you are hereby notified that on

the seventh day of August, 1930, by an order of the

Superior Court for Pierce County the above-en-

titled cause was duly removed from said court to

the District Court of the United States for the

Western District of Washington, Southern Division,

and a transcript of the record of said cause was

filed in said District Court of the United States on

the 4th day of September, 1930.
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Dated this 4th day of September, 1930.

J. SPEED SMITH and

HENRY ELLIOTT, Jr.,

HENDERSON, CARNAHAN & THOMP-
SON,

Attorneys for Defendant,

412 Dexter Horton Building,

Seattle, Washington.

[Endorsed] : Filed Sept. 5, 1930. [25]

[Title of Court and Cause—No. 8176.]

DEMURRER.
Comes now the defendant and demurs to the com-

plaint herein upon the ground and for the reason

that said complaint does not state facts sufficient

to constitute a cause of action against the defendant.

J. SPEED SMITH and

HENRY ELLIOTT, Jr.,

HENDERSON, CARNAHAN & THOMP-
SON,

Attorneys for Defendant,

412 Dexter Horton Building,

Seattle, Washington.

[Endorsed] : Piled Oct. 1, 1930. [26]

[Title of Court and Cause—No. 8176.]

MOTION TO MAKE MORE DEFINITE AND
CERTAIN.

Comes now the defendant and moves that the
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court order the plaintiff to make its complaint

herein more definite and certain in the following

particulars, to wit:

I.

Referring to Paragraph IV, that the plaintiff be

required to state more specifically, as nearly as pos-

sible, the exact date upon which plaintiff declined

to consider such proposition, and the date upon

which the said American Wood Pipe Company un-

dertook and agreed as therein alleged.

II.

Referring to Paragraph V, that the plaintiff shall

set forth therein whether the contract or order

therein referred to was oral or in writing, and if

not in writing, shall set forth therein a copy of same.

III.

Referring to the last five and one-half lines of

Paragraph VI, that the plaintiff shall set forth

therein the items and amounts covered by said "all

other obligations of indebtedness to it of said Pipe

Company. '

'

IV.

Referring to Paragraph IX, that the plaintiff

shall set forth [27] therein a true and correct

itemized statement of the items and amounts of said

loss or damage totalling Thirty-seven Hundred
Fifty-two and 50/100 Dollars.

In the event the foregoing motion, or any part

thereof, is denied, the defendant moves in the alter-

native that the plaintiff shall furnish the defendant
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with a bill of particulars, setting out such informa-

tion as therein sought to have set forth.

J. SPEED SMITH and

HENRY ELLIOTT, Jr.,

HENDERSON, CARNAHAN & THOMP-
SON,

Attorneys for Defendant,

412 Dexter Horton Building,

Seattle, Washington.

Piled Oct. 1, 1930. [28]

[Title of Court and Caus^-No. 8176.]

ORDER ON DEPENDANT'S MOTION TO
MAKE MORE DEFINITE AND CERTAIN
AND DEMURRER SUSTAINING SAID
MOTION IN PART, DENYING THE BAL-
ANCE, AND OVERRULING DEMURRER.

This cause having heretofore come on regularly

for argument upon the motion of the defendant to

require the plaintiff to make its complaint more

definite and certain and upon the demurrer of the

defendant to the plaintiff's complaint herein, Henry

Elliott, Jr., and Scott Z. Henderson of Henderson,

Carnahan & Thompson, appearing for the defendant

and in support of such motion and demurrer, and

P. D. Metzger of Hayden, Langhorne & Metzgar,

appearing for plaintiff in opposition thereto, and

after oral argument the Court having taken the

matter under advisement and briefs having been

submitted by both parties and duly considered by
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the Court and the Court having heretofore filed its

memorandum ruling on said motion and demurrer

and being now duly advised in the premises doth

now and hereby in accordance with such memo-

randum rulings, ORDER, as follows

:

1. That Paragraphs I and II of the defendant's

motion to make more definite and certain be and

the same are hereby severally denied. [29]

2. That Paragraphs III and IV of said motion

to make more definite and certain be and the same

are hereby severally granted.

3. That the defendant's demurrer to said com-

plaint be and the same is hereby overruled.

4. That the plaintiff be and it is hereby allowed

ten days from the date of the entry of this order

within which to file an amended complaint.

Done in open court this 18th day of March, 1931.

EDWARD E. CUSHMAN,
District Judge.

Plaintiff excepts. Exception allowed.

EDWARD E. CUSHMAN,
Dist. Judge.

Okeh as to form.

HENRY ELLIOTT, Jr.,

HENDERSON, CARNAHAN & THOMP-
SON,

Attorneys for Defendant.

[Endorsed] : Piled Mar. 18, 1931. [30]
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[Title of Court and Cause—No. 8176.]

EXCEPTIONS OF DEFENDANT TO ORDER
OVERRULING DEMURRER AND PAR-
TIALLY DENYING MOTION TO MAKE
MORE DEFINITE AND CERTAIN.

Comes now The Aetna Casualty and Surety Com-

pany, a corporation, defendant herein, and excepts

to the order of the Court on file herein on its mo-

tion to make more definite and certain and upon its

demurrer, in so far as said order denies Paragraph I

of this defendant's motion to make more definite

and certain and in so far as said order overrules

the demurrer of this defendant to the complaint.

Dated, this 23d day of March, 1931.

J. SPEED SMITH and

HENRY ELLIOTT, Jr.,

HENDERSON, CARNAHAN & THOMP-
SON,

Attorneys for Defendant.

The foregoing exceptions were presented in open

court and are by the Court allowed.

Dated, this 23d day of March, 1931.

EDWARD E. CUSHMAN,
District Judge.

[Endorsed] : Filed Mar. 23, 1931. [31]

[Title of Court and Cause.]

AMENDED COMPLAINT.

Comes now the plaintiff herein and as its amended
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complaint and for cause of action against the defend-

ant, shows and alleges as follows, to wit:

I.

That at all the times hereinafter mentioned plain-

tiff was and now is a corporation organized and ex-

isting under and by virtue of the laws of the United

States relative to national banks, having its prin-

cipal place of business in Tacoma, in Pierce County,

Washington, where it has been and is transacting a

general banking business.

II.

That the defendant, The Aetna Casualty and

Surety Company, at all the times hereinafter men-

tioned was and now is a foreign corporation, duly

authorized to act as surety and to write insurance

in the State of Washington, and having an office

for the transaction of business, and where it was

and is engaged in the transaction of business in

Tacoma, in Pierce County, Washington; and that

at all of said times P. V. Ceasar was and now is an

agent of said defendant corporation, duly authorized

and licensed to solicit and procure insurance [32]

to be written by said company and was and now
is a resident vice-president of said company, fully

authorized and empowered to sign and execute on

behalf of said defendant corporation any and all

bonds and undertakings, including bonds of the

kind and character hereinafter described; and that

W. H. Van Horn was at all times hereinafter men-

tioned a resident assistant secretary of said defend-

ant corporation, fully authorized and empowered
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to affix the seal of said company to and attest on

behalf of said company any and all bonds and un-

dertakings.

III.

That American Wood Pipe Company is a corpo-

ration organized and existing under and by virtue

of the laws of the State of Washington and at all

the times hereinafter mentioned up to April 19,

1929, was doing business at Tacoma, in Pierce

County, Washington, and maintaining there a fac-

tory for the manufacture and sale of wood pipe

and other wood products and for the needs of such

business was required from time to time to borrow

large sums of money from the plaintiff, and in con-

nection with such borrowings did for a valuable

consideration on or about the 8th day of August,

1921, execute and deliver to the plaintiff its General

Loan and Collateral Agreement, a copy of which

is attached to plaintiff's original complaint herein,

marked Exhibit "A" and by this reference made a

part hereof to all intents and purposes as fully as

though set out herein at length.

That at all times since August 8th, 1921, said

General Loan and Collateral Agreement has been

and is in full force and effect, and by the terms

thereof any security of whatsoever kind or nature

furnished by said American Wood Pipe Company

to the plaintiff for any of its indebtedness could be

[33] and is held by the plaintiff not only as secu-

rity for the particular indebtedness for or in con-

nection with which the same was pledged, hypothe-

cated or created, but also for any and all other
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indebtedness, obligation or liability of said Pipe

Company to the plaintiff how or whensoever created,

incurred and/or evidenced.

IV.

That prior to January 21, 1929, said American

Wood Pipe Company, being in need of financial as-

sistance to enable it to continue in business and in

operation and to enable it to execute and fill orders

that might be received and accepted, requested the

plaintiff to make from time to time advances against

the earnings of orders that might thereafter be

taken for execution, and the plaintiff declined to

consider or entertain any such proposition and re-

fused to agree to make any such loans or advances

unless and until it should be furnished with a bond

with an acceptable surety company as surety, guar-

anteeing to it the existence and bona fides of each

such order and that the same would be filled and exe-

cuted according to its terms and indemnifying it

against any loss or damage which might result from

nonfulfillment of the order according to its terms,

and that to procure the necessary loans and ad-

vances, said American Wood Pipe Company under-

took and agreed to provide such bond in connection

with each such loan thereafter applied for.

V.

That thereafter and on January 21, 1929, in ac-

cordance with the basis of operation theretofore dis-

cussed, said American Wood Pipe Company applied

to the plaintiff for a loan of $3,375.00 against the

future earnings of an alleged contract [34] be-
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tween said Pipe Company and Twin Harbors Lum-

ber Company, which latter wTas then and still is a

wholly solvent corporation; said loan being applied

for to enable said Pipe Company to continue in busi-

ness and to carry out such order; and to obtain the

loan or advance thus applied for said Pipe Com-

pany executed and delivered to the plaintiff an as-

signment of the proceeds or earnings of an alleged

contract with Twin Harbors Lumber Company,

copy of which assignment is annexed to plaintiff's

complaint herein, marked Exhibit "B" and by this

reference made a pail hereof as fully and to all in-

tents and purposes as though set out herein at

length; and contemporaneously therewith and as

part of the same transaction, furnished and deliv-

ered to the plaintiff a bond duly executed by it as

principal and the defendant, The Aetna Casualty

and Surety Company, as surety, in the penal sum of

$4,000.00, copy of which bond is annexed to plain-

tiff's complaint herein, marked Exhibit "C" and by

this reference made a part hereof as fully and to all

intents and purposes as though set out herein at

length.

That said bond was executed, issued and deliv-

ered, by the defendant herein for a valuable consid-

eration and with knowledge and intent that it would

be delivered to the plaintiff an obligee named

therein, as a basis of credit and as indemnity against

any loss which the plaintiff might sustain by reason

of the failure of the said American Wood Pipe Com-

pany to perform the contract hereinabove and in

said bond referred to and described according to the
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terms thereof and with intent and knowledge that

the plaintiff should and would rely thereon for such

indemnity and for the truth of the facts in said bond

recited as to the existence, nature and terms of the

[35] contract described.

VI.

That the plaintiff believing the recitals of said

bond as to the existence, nature and terms of said

contract to be true, and relying thereon and upon

the indemnity thereby agreed and intended to be

provided, accepted said bond and the assignment of

the proceeds of the contract therein referred to, and

so believing and relying, paid a valuable considera-

tion for such assignment, to wit, by loaning or ad-

vancing to said American Wood Pipe Company the

sum of $3,375.00, which loan or advance was evi-

denced by the promissory note of said American

Wood Pipe Company then contemporaneously made,

executed and delivered by said Pipe Company to

this plaintiff, copy of which note is annexed to plain-

tiff's complaint herein, marked Exhibit 4tD" and by

this reference made a part hereof as fully and to all

intents and purposes as though set out herein at

length ; that except for said recitals in said bond and

representations thereby made by the defendant

herein to the plaintiff, plaintiff would not have made
said loan or advance nor accepted said assignment

which was taken as security not only for the moneys
advanced and loaned to the American Wood Pipe

Company contemporaneously with the acceptance

of the assignment and bond, but also in accordance

with the terms of the General Loan and Collateral
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Agreement hereinabove referred to for any and all

other obligations or indebtedness to it of said Pipe

Company, on which there is due and unpaid an

amount largely in excess of the penalty of said

bond ; that an itemized statement of such other obli-

gations or indebtedness upon which there now re-

mains unpaid the sum of $101,869.87, is hereto an-

nexed, marked Exhibit "E" and made a part hereof

[36] by this reference as fully and to all intents

and purposes as though set out herein at length.

VII.

That said American Wood Pipe Company wholly

failed and neglected to carry out and perform said

alleged contract with said Twin Harbors Lumber

Company in said bond described and referred to,

either within the time specified in said contract or

at all ; and as plaintiff is informed and believes there

was in truth and in fact no such written order from

or contract with said Twin Harbors Lumber Com-

pany and that the recitals in said bond and the rep-

resentations thereby made by the defendant herein

as to said alleged contract where wholly false.

VIII.

That thereafter and on or about the 19th day of

April, 1929, said American Wood Pipe Company be-

came wholly insolvent, suffered a receiver to be ap-

pointed of its business and affairs and to wind up

the same, and that no part of the loan or advance

made by this plaintiff in reliance upon said false

and fraudulent representations was repaid by said

American Wood Pipe Company prior to said re-
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ceivership or has been since or will hereafter be re-

paid by said receiver, and that no part of the pro-

ceeds of the alleged contract so assigned to this

plaintiff has been or will be paid to it.

IX.

That by reason of the matters and things herein-

before alleged plaintiff sustained loss and damage

in the sum of $3,673.50, being the net amount which

if said order or contract had been performed would

have been paid to it under and according to the

terms of the contract or invoice, the [37] pro-

ceeds of which were assigned to the plaintiff, as

hereinbefore alleged, after deduction of the 2% dis-

count and 5% commission allowed by said invoice;

that Twin Harbors Lumber Company sustained no

loss or damage and has not asserted and is not as-

serting any claim of loss or damage under or against

said bond.

X.

That plaintiff has heretofore demanded of the de-

fendant payment of its said loss and damage in ac-

cordance with the intent and tenor of said bond and

the defendant has heretofore generally denied any

and. all liability whatsoever upon said bond and has

wholly failed and refused to pay to the plaintiff its

said loss or any part thereof and accordingly there

is now due and owing to the plaintiff from the de-

fendant the full sum of $3,673.50, with interest at

6% per annum from January 21, 1929, until paid.

WHEREFORE, plaintiff prays judgment against

the defendant for said sum of $3,673.50, with inter-
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est at 6% per annum from January 21, 1929, until

paid, and for its costs and disbursements herein

caused to be expended.

HAYDEN, LANGHORNE & METZGER,
Attorneys for Plaintiff,

Office and Post Office Address: 523 Tacoma Build-

ing, Tacoma, Washington. [38]

EXHIBIT "E."

Detail of Obligations or Indebtedness of American

Wood Pipe Company to The National Bank of Tacoma.

Note No. Date. Character of Note.

66732 6- 2-28 Assnd. Iriv. on Grays Harbor Pulp Co.

66799 6- 5-28 i << a

66860 6- 6-28 < i t James H. Coyne

66861 6- 6-28 i < i Grays Harbor Pulp Co.

66902 6- 7-28 i « i <

66939 6- 8-28 i < i n

67027 6-11-28 i a i i

67162 6-13-28 i (

i

James H. Coyne

67524 6-21-28 i a Grays Harbor Pulp Co.

67709 6-25-28 i i i James H. Coyne

67757 6-26-28 t ; i Grays Harbor Pulp Co.

68056 7- 3-28 i ( t James H. Coyne

68342 7-11-28 i < i 1

1

68588 7_19_28 i < t Grays Harbor Pulp Co.

69112 8- 2-28 t a James H. Coyne

70138 8-30-28 i 1

1

i c

71027 9-22-28
t 1

1

American Dist. Steam Co.

71084 9-24-28 i i t i <

71419 10- 3-28 i < i Fred L. Harris

71476 10- 4-28 i i i Utah Lake District Co.

71704 10-10-28 i i < Washington B. R. & Lime Co.

72172 10-23-28
t. c i American Dist. Steam Co.

72522 11- i_28
i i i i i

Amount.

$2,800.00

3,400.00

1,425.68

3,075.00

2,900.00

2,975.00

3,075.00

2,713.93

1,910.00

5,400.00

4,000.00

4,500.00

4,500.00

2,710.00

3,160.00

2,585.00

730.00

1,315.00

700.00

525.00

180.00

1,180.00

1,320.00



Note No. Date.

72804 11- 8-28

72877 11-11-28

72945 11-13-28

73009 11-14-28

73116 11-16-28

[40]

73256 11-20-28

73257 11-20-28

73317 11-30-28

73432 11-23-28

73747 12- 3-28

73813 12- 3-28

73916 12- 5-28

73980 12- 7-28

74050 12-10-28

74148 12-11-28

74187 12-12-28

74267 12-14-28

74357 12-17-28

74418 12-18-28

74464 12-19-28

74512 12-20-28

74601 12-22-28

74673 12-24-28

74708 12-26-28

74820 12-29-28

74947
*

1- 2-29

74980 1- 3-29

75061 1- 5-29

75063 1- 5-29

75107 1- 7-29

75146 1- 8-29

75147 1- 8-29

75187 1- 9-29

75245 1-10-29

75256 1-11-29

vs. The National Bank of Tacoma.

Character of Note.

Assnd. Inv. on Dept. Fisheries & Game
" " Smuggler Mining Co.

"
\Yenatchee Vinegar Co.

" Wenatchee Vinegar Co.
" Turn a Lum Lumber Co.

" H. A. Browning Lumber Co.
<< i{

" American Dist. Steam Co.

" A. B. Fosseen & Co.

American Ldy Machine Co.

11 Western Union Telegraph Co.

" H. A. Browning Lumber Co.

< i i i

I < i i

<< I <

(< i (

i I a

U. S. Indian Irrig. Service

Twin Harbors Lumber Co.

Town of Goldendale

Twin Harbors Lumber Co.

Taylor Building Co.

Twin Harbors Lumber Co.

H. A. Browning Lumber Co.

Continental Pipe Mfg. Co.

H. A. Browning Lumber Co.

Manton & Hart

Twin Harbors Lumber Co.

Henry D. Davis Lumber Co.

Twin Harbors Lumber Co.

Frank Porter Lumber Co.

Rainier Pulp & Paper Co.

Wheeler Lbr. Bridge Sup. Co.

Ira S. Harding

Twin Harbors Lumber Co.

Midland Lbr. & Mfg. Co.

41

Amount.

$1,025.00

1,425.00

2,325.00

1,800.00

590.00

1,220.00

2,680.00

6,585.00

340.00

1,920.00

3,230.00

3,750.00

260.00

180.00

530.00

6,800.00

3,100.00

2,035.00

3,325.00

235.00

3,590.00

2,090.00

220.00

1,390.00

3,300.00

3,270.00

2,235.00

925.00

2,000.00

1,870.00

175.00

2,010.00

1,830.00

2,135.00

325.00
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Note No. Date. Character of Note.
75305 1-12-29 Assnd. Inv. on Weyerhaeuser Tbr. Co.

[41]

75340 1-14-29 " " " National Sugar Mfg. Co.

Amount.
$185.00

17,100.00

75395 1-15-29 " " '
* Wheeler Lbr. Bridge Sup. Co. 1,820.00

75396 1-15-29 " " ' Twin Harbors Lumber Co. 3,545.00

75470 1-17-29 " " < American Car & Foundry Co. 1,360.00

75471 1-17-29 " " ' ' Twin Harbors Lumber Co. 1,350.00

75523 1-19-29 " " '

1-21-29 Demand Note

' Town of Orting 2,790.00

500.00

75585 1-21-29 Assnd. Inv. on Twin Harbors Lumber Co. 840.00

75617 1-22-29 " " ' ' Wheeler Lbr. Bridge & Sup. Co. 1,290.00

75668 1-23-29 " " ' ' Ralph L. Smith Lbr. Co. 2,215.00

75698 1-24-29 " " '
' Wheeler Lbr. Bridge & Sup. Co. 1,970.00

75788 1-26-29 " " '
' U. S. Indian Irrig. Service 1,690.00

75822 1-28-29 " " ' ' E. F. Benson 1,025.00

75823 1-28-29 " " '
' Radph L. Smith Lbr. Co. 1,085.00

75830 1-29-29 " " '

1 Town of Toledo 2,160.00

75928 1-31-29 " " l
' Wheeler Lbr. Bridge & Sup. Co. 400.00

75961 2- 1-29 " " l i it 1,710.00

75987 2- 2-29 " " '
' Oregon Casket Co. 1,000.00

76038 2_ 4-29 " " ' ' Ralph L. Smith Lbr. Co. 3,300.00

76039 3- 4-29 " " '
' Rainier Pulp & Paper Co. 425.00

76069 2- 5-29 " " '
1 Twin Harbors Lumber Co. 2,925.00

76127 2_ 6-29 " " '

< a 1,275.00

76187 2- 7-29 " " ' i n 2,400.00

76207 2- 8-29 " " ' 1 Ralph L. Smith Lbr. Co. 3,050.00

76244 2- 9-29 " " '
' Wheeler Lbr. Bridge & Sup. Co. 2,800.00

76300 2-11-29 " " '
1 Twin Harbors Lumber Co. 2,000.00

76354 2-13-29 " " '
t < < 2,540.00

76437 2-15-29 " " '
' Rainier Pulp & Paper Co. 3,600.00

76544 2-18-29 " " '
' Wheeler Lbr. Bridge & Sup. Co. 1,515.00

76545 2-18-29 " " '

1 Foster-Isaacson Co. 1,620.00

76571 2-19-29 " " '

1 Twin Harbors Lumber Co. 3,075.00

[42 j

76618 2-10-29 ' Wheeler Lbr. Bridge & Sup. Co. 2,125.00

76648 2-21-29 " " '
' Twin Harbors Lumber Co. 1,530.00

76683 2-23-29 " "
' i n 1,335.00



Note No.

76766

76848

76901

76981

76982

76983

77038

77054

77055

77091

77092

77128

77177

77199

77200

77227

77322

77323

77349

77403

77465

77515

77553

77669

77670

77671

77672

77710

[43]

78088

78089

78175

78241

78242

78243

78290

Date.
2-25-29

2-27-29

2-28-29

3- 2-29

3- 2-29

3- 2-29

3- 4-29

3- 5-29

3- 5-29

3- 5-29

3- 5-29

3- 6-29

3- 7-29

3- 8-29

3- 8-29

3- 9-29

3-11-29

3-11-29

3-11-29

3-13-29

3-14-29

3-15-29

3-16-29

3-19-29

3-19-29

3-19-29

3-19-29

3-20-29

3-23-29

3-29-29

4- 2-29

4r- 4-29

4- 4-29

4- 4-29

4- 5-29

vs. The National Bank of Tacoma.

Character of Note.

Assnd. Inv. on Rainier Pulp & Paper Co.

Ralph L. Smith Lumber Co.

Rainier Pulp & Paper Co.

Modern Electric Water Co.

Consumers Co.

Ellensburg Gas & Water Co.

St. Paul & Tacoma Lbr. Co.

Oroville Tonasket Irrig. Co.

Tacoma Land & Imp. Co.

C. E. Blackwell Co.

Federal Mining Co.

Lord & Bushnell Co.

Grants Pass Irrig. Dist.

D. P. Slater

Rainier Pulp & Paper Co.

Little River Redwood Co.

Sunny Point Packing Co.

Department of Interior

Wenatchee Heights Rec. Dist.

Des Chutes River Saw Mill

Lord & Bushnell Co.

Olympia G. & C. Co.

Lockwood Canady Irrig. Dist.

J. Bouska & Son

Mutual Irrigation Co.

Orondo Water & Land Co.

Duncanson & Harrilson

Northern Pacific Ry. Co.

Country Homes Water Co.

City of Centralia

Dept. of Int. Indian Service

Mackey & Skinner

demons Logging Co.

F. Cushing Moore

43

Amount.
$3,850.00

2,050.00

3,240.00

1,550.00

155.00

530.00

340.00

630.00

100.00

205.00

1,800.00

1,415.00

1,560.00

300.00

285.00

1,275.00

955.00

635.00

355.00

970.00

640.00

1,310.00

910.00

925.00

260.00

450.00

615.00

1,385.00

65.00

375.00

355.00

570.00

1,545.00

240.00

1,540.00
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Note No. Date.
78291 4- 5-29 As

78378 4- 8-29

78379 4- 6-29

78422 4- 9-29

78423 4- 9-29

snd.

Ch
Inv. o

1 1 i

aracter of Note,
n Henry Lbr. Co.

' Morris Hardware Co.
1 Western Public Service Co.
1 White Mfg. Co.

' Town of Steilacoom

Amount.
$1,390.00

1,600.00

290.00

275.00

245.00

78453

78473

4- 9-

4-11-

-29

-29

' Bay View Packing Co.

Tacoma Land & Imp. Co.

1,245.00

120.00

78474 4-11--29 t i t

Potlatch Lumber Co. 130.00

78530 4-12--29 i i (
' Intermountain Water & Pwr. Co. 250.00

78531

78542

78589

4-11-29

4-13-29

4-15-29

i < t

' Town of Coulee City
' City of Forsyth

' R. M. Johnston

90.00

1,890.00

440.00

78639 4-16--29 i i i
' American Smelting & Rfg. Co. 725.00

78675 4-17--29 1 1 i
' Tacoma Country & Golf Club 320.00

78676 4-17--29 1 1 i
' Country Homes Water Co. 95.00

78681 4-17--29 H i
' Gailbrath Bros. 75.00

78682 4-17--29 < c i
' Boise Payette Lumber Co. 320.00

75618 1-22-29 i t i
' City of Bremerton 220.00

75927 1-31--29 i i t
' Twin Harbors Lumber Co.

Total

975.00

.$251,429.61

[Endorsed] : Filed Apr. 1, 19 31. [44]

[Title of Court and Cause—No. 8176.]

ANSWER TO AMENDED COMPLAINT.

Comes now the defendant, and for its answer to

the amended complaint herein, admits, denies and

alleges

:

I.

Answering Paragraph Two, the defendant admits

each and every allegation therein contained, save

and except that it denies that said P. V. Caesar and

W. H. Van Horn were authorized to sign, execute
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or attest any of all bonds and undertakings on be-

half of the defendant.

II.

Answering Paragraph Three, the defendant al-

leges that it has not sufficient knowledge or informa-

tion to form a belief as to the truth or falsity of the

allegations as to how long said general loan and col-

lateral agreement has been in effect, and whether the

same is now in effect, and as to whether any security

furnished by said Pipe Company to the plaintiff

could be held as security for any indebtedness of

said Pipe Company to the plaintiff, and therefore,

denies said allegations on information and belief in

order to put the plaintiff on proof thereof. [45]

III.

Answering Paragraph Pour, the defendant denies

each and every allegation therein contained.

IV.

Answering Paragraph Five, the defendant denies

each and every allegation therein contained, save

and except that on or about the 21st day of January

1929, the defendant, as surety, executed and deliv-

ered to the American Wood Pipe Company said

bond, a copy of which is attached to the complaint

and marked Exhibit "0."

V.

Answering Paragraph Six, the defendant denies

each and every allegation therein contained, save

and except that as to the allegations that the plain-
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tiff loaned to the American Wood Pipe Company the

sum of $3,375.00 at said time, and took said note

therefor, and as to whether there is due and unpaid

any sum to the plaintiff from the American Wood
Pipe Company, the defendant alleges that it does not

have sufficient information or knowledge to form a

belief as to the truth or falsity of said allegations,

and therefore denies the same in order to put the

plaintiff upon its proof.

VI.

Answering Paragraph Seven, the defendant de-

nies each and every allegation therein contained,

save and except as to said allegation as to the non-

existence of the said written order, and alleges that

it has not sufficient knowledge or information to

form a belief as to the truth or falsity of said alle-

gation, and therefore denies the same in order to

put the plaintiff upon its proof, and the defendant

further specifically denies that the defendant made

any representations [46] whatsoever in or con-

cerning said bond.

VII.

Answering Paragraph Eight, the defendant de-

nies each and every allegation therein contained,

save and except that said American Wood Pipe

Company became insolvent, and that on or about the

19th day of April, 1929, a Receiver was appointed

to wind up and liquidate its business and affairs, and

as to said allegation that said Wood Pipe Company

has repaid or will repay any part of said alleged

loan, the defendant does not have sufficient knowl-

edge or information to form a belief as to the truth
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or falsity of said allegations, and therefore denies

the same in order to put the plaintiff upon its proof.

VIII.

Answering Paragraphs Nine and Ten the defend-

ant denies each and every allegation therein con-

tained, save and except that the plaintiff did make a

demand upon the defendant under said bond.

For a further answer and by way of a first affirm-

ative defense, defendant alleges that the plaintiff

was a party obligee to said bond and at all times

knew, or by the exercise of reasonable diligence

should have known, the facts as to the existence or

nonexistence of the order referred to in said bond,

and by virtue of such knowledge and the recitals

contained in said bond, and the acceptance of said

bond by the plaintiff containing the recitals therein,

the plaintiff represented that such an order was in

existence and is now estopped to deny such recitals

and representations. [47]

For a further answTer and by way of a second af-

firmative defense, the defendant alleges that if the

plaintiff loaned to the American Wood Pipe Com-

pany the said sum of $3,375.00 on the 21st day of

January, 1929, that the said loan was not made for

the purpose of enabling the American Wood Pipe

Company to perform the contract or order referred

to in said bond, and that the money so loaned was

not, nor any part thereof, used for that purpose,

and that said loan was made as a general loan and

in reliance upon other securities held by the plain-

tiff, and belonging to the said American Wood Pipe
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Company in a large amount, the exact character and

amount being within the knowledge of the plaintiff,

and that the plaintiff has at no time advanced to the

American Wood Pipe Company any sum of money

whatsoever to be used, and which was used, in the

filling of said contract or order.

For a further answer and by way of a third af-

firmative defense, the defendant alleges that all of

the representations and agreements alleged by the

plaintiff to have been made by the defendant con-

cerning the existence of orders or contracts, or that

said bond was given as a basis of credit and as in-

demnity against any loss that might be sustained by

the plaintiff on account of loans or advances, were

oral representations and agreements which the

plaintiff now claims that the defendant made, and

on the basis of such alleged oral representations and

agreements the plaintiff seeks to hold the defendant

for the debt, default or misdoings of the American

Wood Pipe Company, and that said alleged repre-

sentations and agreements are therefore in violation

of the statute of frauds, because they are not in

writing, and are therefore, void and of no [48]

force and effect.

WHEREFORE, having fully answered the

amended complaint herein, the defendant prays that

the above-entitled action be dismissed, and that it
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have judgment for its costs and disbursements

herein.

J. SPEED SMITH and

HENRY ELLIOTT, Jr.,

HENDERSON, CARNAHAN & THOMP-
SON,

Attorneys for Defendant,

1414 Puget Sound Bank Bldg., Tacoma, Wash-

ington.

[Endorsed] : Piled Apr. 8, 1931. [49]

[Title of Court and Cause—No. 8176.]

REPLY.

Comes now The National Bank of Tacoma, plain-

tiff herein, and for reply to the defendant's answer

to plaintiff's amended complaint denies generally

any and all affirmative matter contained in such

answer, and further:

I.

For reply to the so-called first affirmative defense

contained in said answer, denies the same and each

and every allegation therein contained, and alleges:

That plaintiff relied on the bond in the complaint

herein described and upon the recitals therein con-

tained; that the defendant knew and intended that

the plaintiff should rely thereon for the truth of the

recitals therein contained and for the existence of

the order referred to and the terms thereof, and

knew that the bank did so rely thereon, and is

estopped, not only by reason of the said bond and
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the representations therein contained, but also by

its conduct in the premises, to question or deny or

base any defense upon the fact with respect to the

order for materials being otherwise than as stated

in said bond.

II.

Replying to the second affirmative defense, plain-

tiff [50] denies each and every allegation therein

contained and the whole thereof.

III.

Replying to the third affirmative defense, plain-

tiff denies each and every allegation therein con

tained and the whole thereof.

WHEREFORE, having made full reply, plaintiff

prays judgment in accordance with the prayer of

its complaint herein.

HAYDEN, LANGHORNE & METZGER,
Attorneys for Plaintiff,

Office and Post Office Address:

523 Tacoma Building, Tacoma, Wash.

Filed May 5, 1931. [51]

[Title of Court and Cause—No. 8176.]

VERDICT.

We, the jury in the above-entitled action, do find

in favor of the plaintiff, The National Bank of

Tacoma, a corporation, and against the defendant,

The Aetna Casualty and Surety Company, a cor-

poration, in the sum of $4,244.36, being instructed

by the Court so to do.
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Dated this 13th day of November, 1931.

A. M. ANGOVE,
Foreman.

[Endorsed] : Piled Nov. 13, 1931. [52]

In the District Court of the United States for the

Western District of Washington, Southern

Division.

No. 8176.

THE NATIONAL BANK OF TACOMA, a Na-

tional Banking Corporation,

Plaintiff,

vs.

THE AETNA CASUALTY AND SURETY COM-
PANY, a Corporation,

Defendant,

JUDGMENT.

This cause having heretofore come on regularly

for trial before the undersigned, plaintiff appearing

by its officers and by its attorneys, F. D. Metzger

and A. E. Blair, of the firm of Hayden, Langhorne

& Metzger, and the defendant appearing by its at-

torneys, Scott Z. Henderson of the firm of Hender-

son, Carnahan & Thompson and Henry Elliott, Jr.,

and a jury having been duly impaneled and sworn,

and plaintiff having offered evidence, both oral and

documentary in support of its amended complaint

and rested, and the defendant having rested its

case without the introduction of any testimony;
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and the Court having granted plaintiff's motion for

a directed verdict in favor of the plaintiff and

against the defendant and the jury having duly and

regularly returned its verdict pursuant to the in-

structions of the court, finding in favor of the

plaintiff and against the defendant for the sum of

$4,244.36, which verdict was duly received and filed

in open court

;

And the cause coming on now to be heard upon

the application of the plaintiff by and through its

said attorneys for judgment upon and in accordance

with said verdict, and [53] the court being other-

wise duly advised in all the premises DOTH NOW
AND HEREBY ORDER AND ADJUDGE that the

plaintiff, The National Bank of Tacoma, a national

banking corporation, do have and recover judgment

of and from the defendant, The Aetna Casualty and

Surety Company, a corporation, in the sum of four

thousand two hundred forty-four and 36/100 ($4,-

244.36) dollars, and for its costs to be taxed herein

in the manner provided by law, and that execution

issue therefor.

Done in open court this 21st day of November,

1931.

EDWARD E. CUSHMAN,
Judge.

Copy received Nov. 18, 1931.

HENDERSON, CARNAHAN & THOMP-
SON,

HENRY ELLIOTT, Jr.,

Attys. for Defendant.
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Defendant excepts to the foregoing judgment and

each and every part thereof, which exception is

hereby allowed.

EDWARD CUSHMAN,
Judge.

[Endorsed] : Filed Nov. 21, 1931. [54]

[Title of Court and Cause—No. 8176.]

ORDER EXTENDING TIME TO AND IN-

CLUDING JANUARY 12, 1932, TO FILE
BILL OF EXCEPTIONS.

Upon stipulation of the parties hereto, IT IS

ORDERED, that the time in which defendant may
serve and file a proposed bill of exceptions herein

be and the same is hereby extended up to and in-

cluding the 12th day of January, 1932.

Done in open court, this 21st day of November,

1931.

EDWARD E. CUSHMAN,
District Judge.

[Endorsed] : Filed Nov. 21, 1931.

G. O. B. #8, pg. 612. [55]

[Title of Court and Cause—No. 8176.]

MOTION OF DEFENDANT TO VACATE THE
JUDGMENT, SET ASIDE THE VERDICT
AND GRANT DEFENDANT A NEW
TRIAL.

Comes now the above-named defendant and re-
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pectfully moves and petitions this Honorable Court

to vacate the judgment, set aside the verdict ren-

dered herein, and entered in favor of the plaintiff

and against the defendant, and grant the defendant

a new trial herein upon the following grounds and

for the following reasons

:

I.

Errors in law occurring at the trial and excepted

to at the time by the defendant in, amongst

others, the following particulars

:

(a) Plaintiff was permitted to introduce in evi-

dence a document dated August 8, 1921, the same

being a general collateral trust agreement executed

by the American Wood Pipe Company to the

plaintiff bank, and to show that the American Wood
Pipe Company was indebted to plaintiff in large

sums before the bond involved in this case was

written.

(b) The plaintiff was permitted to introduce

evidence that prior to the writing of the bond in

question it was the practice of the Wood Pipe

Company to borrow money on bills of lading and

assigned invoices, showing goods shipped to its

customers.

(c) The plaintiff was further permitted to in-

troduce testimony that sometime in 1928, the Wood
Pipe Company made application to the bank for

loans on advances against shipments [56] before

shipments were actually made, and offered to secure

an indemnity bond to guaranty delivery of the

goods.

(d) The plaintiff was permitted to offer testi-
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mony that the bank officials informed the Wood
Pipe Company that the indemnity bond must cover

two tilings; first, that there was a written and

enforceable order, and second, the order would be

fulfilled according to its terms.

(e) The plaintiff was permitted to offer testi-

mony as to its construction of the bond before it

was written.

(f) The plaintiff was permitted to introduce

testimony that on December 26, 1928, the bank held

similar bonds of the defendant in the sum of

$37,000.00.

(g) The plaintiff was permitted to offer testi-

mony that the plaintiff expected to receive the full

amount of the assigned invoice, to wit, $3,950.00.

(h) The court refused to permit the defendant

to show that the claimed advance covered money

which the plaintiff itself applied against the over-

draft of the Wood Pipe Company at that time,

and did not constitute a loan of money.

(i) The plaintiff wTas permitted to introduce

testimony contradicting the recitals of the bond

to the effect that there was a written order.

(j) The court should have granted the motion

of the defendant for a dismissal of the action at

the end of the plaintiff's case.

(k) The court erred in denying defendant's

motion for a directed verdict at the end of the

plaintiff's case.

(1) The court erred in granting the plaintiff's

motion for a directed verdict after the defendant

rested.
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(m) The court erred in directing a verdict in

favor of the plaintiff. [57]

(n) The court erred in directing the jury to

find a verdict in the sum of $4,244.36.

WHEREFORE, the defendant prays that this

court will review the errors hereinbefore pointed

out, and will vacate the verdict and the judgment

entered thereon, and grant this defendant a new
trial.

HENDERSON, CARNAHAN & THOMP-
SON,

J. SPEED SMITH and

HENRY ELLIOTT, Jr.,

Attorneys for Defendant,

412 Dexter Horton Building, Seattle, Washington.

[Endorsed] : Filed Dec. 28, 1931. [58]

[Title of Court and Cause—No. 8176.]

ORDER DENYING MOTION TO VACATE
JUDGMENT.

This cause coming on to be heard upon the motion

of the defendant to vacate the judgment heretofore

entered herein and to grant a new trial, F. D.

Metzger of Hayden, Metzger & Blair formerly

Hayden, Langhorne & Metzger, appearing on

behalf of the plaintiff, and S. Z. Henderson

of Henderson, Carnahan & Thompson appearing on

behalf of the defendant; and said motion having

been submitted without argument and the court

being duly advised in the premises
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DOTH NOW AND HEREBY ORDER that said

motion be and the same is hereby in all respects

denied.

Done in open court this 4th day of January, 1932.

EDWARD E. CUSHMAN,
Judge.

The defendant excepts to the ruling embodied in

the foregoing order and its exception is hereby

allowed.

EDWARD E. CUSHMAN,
Judge.

[Endorsed] : Filed Jan. 4, 1932. [59]

[Title of Court and Cause—No. 8176.]

ORDER EXTENDING TERM.

This cause being regularly before the court upon

the proposed bill of exceptions of the defendant and

the proposed amendments of the plaintiff thereto;

and it appearing to the court that a judgment of

this court in favor of the plaintiff was filed herein

on the 21st day of November, 1931, less than ninety

clays from the time when the next term of this court

will commence

;

And it further appearing* that it is the purpose

and intention of the defendant herein to apply to

this court for a writ of error to the Circuit Court

of Appeals of the Ninth Circuit, and the plaintiff

being represented at this hearing by its attorneys,

and the defendant being represented at this hearing

by its attorneys:
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IT IS ORDERED: That this Court will retain

jurisdiction over this cause beyond the expiration

of the present term of this court for all purposes

and particularly for the purpose of settling a bill

of exceptions herein, allowing a writ of error herein,

and fixing the amount of a cost and supersedeas

bond herein, should a writ of error be allowed.

Done in open court, this 30th day of January,

1932.

EDWARD E. CUSHMAN,
District Judge.

[Endorsed] : Filed Jan. 30, 1932. [60]

[Title of Court and Cause—No. 8176.]

DEFENDANT'S BILL OF EXCEPTIONS.

BE IT REMEMBERED that on the trial

of this cause in this court at the July term of

1931, the Honorable Edward E. Cushman pre-

siding, the plaintiff appearing by its counsel,

Hayden, Langhorne & Metzgar, Fred G. Metzgar

and A. E. Blair, the defendant appearing by its

counsel, Henderson, Carnahan & Thompson, Scott

Z. Henderson and J. Speed Smith and Henry

Elliott, Jr., commencing on November 12, 1931,

to wit:

A jury was empanelled and sworn according to

law to try the cause.

(Pursuant to oral stipulation the trial court ruled

that said cause should be consolidated with causes



vs. The National Bank of Tacoma. 59

numbers 8177 and 8179 between the above named

plaintiff and defendant, in the same court, for pur-

poses of trial, for the reason that each of said causes

involved a suit between the same parties upon sim-

ilar bonds.)

Mr. Metzger, of counsel for plaintiff, thereupon

made his opening statement to the jury and the de-

fendant, through its counsel, Mr. Henderson,

reserved his statement.

Thereupon the plaintiff to sustain the issues upon

its part offered testimony of witnesses and docu-

mentary evidence as follows:

TESTIMONY OF P. V. CAESAR, FOR PLAIN-
TIFF.

P. V. CAESAR, produced as a witness by the

plaintiff, being first duly sworn, testified on direct

examination: [71]

I live in the city of Tacoma, have lived here

for 42 years. I am in the insurance business. I

sign bonds for the Aetna Casualty and Surety

Company as resident assistant vice-president

and resident assistant secretary. I was such in

1928 and 1929, signing bonds of various kinds

for that company. I was associated with H. E.

Anderson & Company at that time, which was the

general agency of the company.

(Certified copy of charter of the defendant com-

pany marked Plaintiff's Exhibit 1 admitted in evi-

dence.

Certified copy of authority of Mr. Caesar as resi-
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dent vice-president marked Plaintiff's Exhibit 2,

admitted in evidence.

Certified copy of certificate of authority of the

state insurance commission to the defendant com-

pany marked Plaintiff's Exhibit 3, admitted in

evidence).

A. A. Goetz had the title of resident assistant

secretary for the defendant company. She was an

employee of R. E. Anderson and Company.

(Certified copy of power of attorney of A. A.

Goetz marked Plaintiff's Exhibit 4 admitted in

evidence.)

W. H. Van Horn is vice-president of R. E. Ander-

son Company, and sometimes signs as resident vice-

president. He also signed as resident asisstant sec-

retary.

(Certified copy of powers of attorney to Mr. Van

Horn marked Plaintiff's Exhibits 5 and 6 admitted

in evidence.)

I could not state precisely, but I have been agent

or attorney in fact for the Aetna Casualty and

Surety Company for about 14 years,—all the time

in the city of Tacoma. I am acquainted with the

National Bank of Tacoma and its officers. I know

Mr. Mattison and Mr. Pierce. I do not recollect

how long. I knew them for many years prior to

1928. In January, 1929, the National Bank of

Tacoma had its offices on 12th and Pacific, where

they are now, back of this courtroom on Pacific

Avenue. I do not know what their charter is, but

I presume they were engaged exclusively in the
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banking business at that time, receiving money on

deposits and loaning money and effect— [72] ex-

change of money,—general banking business.

Document handed to me is bond executed by me

as assistant vice-president and by Miss Goetz. I

haven't got the application upon which this bond

was issued, but I presume it is there.

(Bond referred to marked Plaintiff's Exhibit 7

admitted in evidence.)

Yes, sir, that is the application upon which this

bond was issued. I could not state where the ap-

plication was made up, I did not make it up. I

could not state when I first saw it. In all prob-

ability I saw it before I executed it. I would not

swear to that. I cannot state specifically on any

one bond where it was executed, but they practically

all were executed in my office. The applications

were not executed in there. The typewriting was

done in my office, but the bonds were not necessarily

signed there. Usually Mr. Morell came for the

bonds and he and Mr. Happy signed and executed

them on behalf of the American Woodpipe Com-

pany. I never saw the execution of the bond, it-

self, so I would not want to say, but I know the

application—Mr. Happy's office is very close to

E. E. Anderson, but has nothing to do with it. The

application for the bond itself was usually made

up on telephone information which came from the

American Woodpipe Company to our office. The

National Bank of Tacoma had nothing to do

with the application for the bond. I do not know
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anything about what their connection was I did

not know they had any part in it. I do not

think they made any representations to us for

the issuance of any of these bonds. I am trying

to remember. I do not think so.

(Application referred to marked Plaintiff's Ex-

hibit 8 admitted in evidence.)

Yes, I executed bond dated January, 15, 1929, at

the request of the American Wood Pipe Company.

That is my signature and Miss Goetz's signature.

(Bond referred to marked Plaintiff's Exhibit 9

admitted in evidence.)

This is the formal application upon which the

bond, Exhibit 9, was issued. [73]

(Application referred to marked Plaintiff's Ex-

hibit 10, admitted in evidence.)

Document bearing date January 21, 1929, pur-

porting to be a bond, was executed by me at request

of the American Wood Pipe Company. That is my
signature and Mr. Van Horn's signature as Resi-

dent Vice-president and Resident Assistant Sec-

retary respectively.

(Bond referred to marked Plaintiff's Exhibit 11,

admitted in evidence.)

Document handed me also bearing date Janu-

ary 21, 1929, seems to be the formal application

upon which bond, Exhibit 11, was issued.

(Application referred to marked Plaintiff's Ex-

hibit 12, admitted in evidence.)

All of these three bonds (including bonds in

causes numbers 8177 and 8179) were written by my
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company by me as agent and attorney-in-fact at

the request of the American Wood Pipe Company.

It is impossible for me to state on an individual

bond, but as a general rule Mr. Morrill came in

and said he had a small supply contract, and

amounted to three thousand, four thousand or two

thousand, whatever the amounts might be, and would

like a bond that afternoon. He gave us the data,

and the data was taken over the telephone, stating

just what the order was, and when Mr. Morrill came

up, the bond would be ready for him, the applica-

tion was ready. He would take the application out

and get the corporation seal on it and sign it and

bring it back and the bond would be handed to him.

That is as far as I know about it. The data on

which the recital in the bond was made was on

information supplied by Mr. Morrill, or by his office,

either oral or over the telephone, and the effect of

it was that he had some kind of a contract to furnish

material to somebody.

We wrote a supply bond for him. Yes, we wrote

that bond, based on the information that he fur-

nished in that way. Certainly I knew The National

Bank of Tacoma was not in the business of dealing

in lumber. No, sir, I have no memorandum or

memoranda on which our office made up either of

these three [74] bonds, except what you have

there. There is no doubt there were notes by the

stenographer who took these orders over the tele-

phone, but we haven't got them. We never pre-

serve notes of that kind as a rule. The ordinary

practice was the same in all of these cases. Mr.
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Morrill would either come in and make a statement

that he had such an order, or it would be phoned

in by him or someone from his office. I had not

left standing orders with my office to prepare these

bonds and these applications whenever that infor-

mation came from Mr. Morrill. The bonds were

generally referred to me before they were executed.

I would not say we were issuing bonds every day,

but quite frequently.

After they were executed Mr. Morrill took them.

I do not know what he did with them positively.

I did not see him, but I think he took them to the

National Bank of Tacoma, I am not sure. Before

I executed any of these bonds I presumed they

would be taken to Mr. Morrill to the National Bank

of Tacoma. I did not know it as a positive cer-

tainty. I executed them with the idea and the

understanding that is where they would come.

I don't remember the date, but it was sometime

in the latter part of December that I had a conver-

sation with Mr. R. R. Mattison and Mr. G. T. Pierce,

vice-president and either assistant cashier or assis-

tant vice-president of the National Bank of Tacoma,

regarding bonds that we were issuing for the

American Wood Pipe Company, in which the Na-

tional Bank of Tacoma was named as obligee. The

whole situation was not gone over in that conversa-

tion. That conversation was of a general nature.

As I recollect, there were two more conversations,

one either February 5th or February 6th and the

last one just before they closed down, some time in
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April, I presume, or prior to that, the latter part

of March, I think. I haven't got the dates on that.

I have positive dates on February tho.

'Q. Now, in this conversation that you had on

the 26th of December, or on or about that date,

1928, the bank told you that it had a large number

of the bonds that you had issued to the American

Wood Pipe Company, did it not? [75]

Mr. HENDERSON.—Object as being incom-

petent, irrelevant and immaterial, what it was in

that conversation about it.

The COURT.—This is before these particular

—

Mr. METZGER.—This was just a week before

the first of these three bonds were issued.

Mr. HENDERSON.—The bonds speak for them-

selves, in our opinion.

The COURT.—The Court, without stopping to

examine these

—

Mr. HENDERSON.—If the Court please, we

want to interpose an objection to this as a violation

of the parol evidence rule. The bonds speak for

themselves.

The COURT.—I will hear from Mr. Metzger.

This is the opening of your case, and as I under-

stand from your opening statement, anything in this

conversation, if admissible at all, would be in re-

buttal, but if there is any ambiguity arises because

of these writings, such conversation might have

some bearing, but no ambiguity has developed as

yet, the Court grasped.

Mr. METZGER.—If your Honor please, the occa-
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sion for offering this testimony is twofold. First

of all, we contend that these bonds are indemnity

bonds, and as the Supreme Court of this state has

said in construing one of these very bonds and hold-

ing it an indemnity bond. It is, in the interpreta-

tion of the indemnity contracts, the cardinal rule is

that which applies to contracts generally, that is,

to ascertain the intention of the parties and to give

effect to that intention, if it can be done consistently

with legal principles, contracts of indemnity there-

fore must receive a reasonable construction so as

to carry out rather than defeat the purpose for

which they were executed. To this end, they should

neither on the one hand be so narrow or technically

interpreted as to frustrate their obvious design, nor

on the other hand so loosely or unartificially as to

relieve the obligor from a liability within the scope

or spirit of their terms. Where of general import,

the contract was one of indemnity, it is the rule

that all of the words used therein should be con-

strued to be in harmony with and subservient to the

general purpose of the bond. [76]

Now, in this bond, the language is that the Amer-

ican Wood Pipe Company has accepted a written

order from the Twin Harbors Lumber Company

and or The National Bank of Tacoma.

Your Honor, in passing upon a demurrer in this

case referred to a case in Southwestern—in the

Southern Reporter, where the Court held that and

or, when used in contracts, the words 'and or/ when

used in contracts as this were subject to be inter-
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preted as meaning with one of the parties or with

the other, or with the both, as the circumstances

of the parties at the time the contract was made

required.

Now then, we therefore offer this testimony first

to show—to explain the ambiguity which Your

Honor held existed in the bond.

The COURT.—That language is in the bond?

Mr. ME'TZGER,—Yes, that language is in all

these bonds. Secondly, to—under the general rule

as to indemnity contracts, to show the situation of

the parties so as to determine the extent of the

indemnity and right of recovery.

Mr. HENDERSON.—If the Court please, in that

case, in the Southern—I don't remember the Court

said there was any ambiguity. It said what that

'and-or' meant, that it meant both or either, and

there was no ambiguity about it. The Court spe-

cifically held, as I remember the case, that there was

no ambiguity, and Your Honor referred to that fact

in its opinion as to what it meant.

Now, if this was with the Twin Harbors Com-

pany or the bank or either of them, the oral testi-

mony I do not believe would be admitted to enlarge

the terms of the contract, in any, or enlarge its

meanings or would oral testimony change its mean-

ing. It was made by both, and I do not think

parol testimony would elucidate any ambiguity in

the bonds.

It is true, the bond says it is made with the bank,

and the bank contends it was made with the bank.
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Mr. METZGER.—We do not contend the order

was made with the bank. [77]

Mr. HENDERSON.—We admit the bond was

made with the bank. Now, I do not see how oral

testimony is going to prove it was made with any-

body else, and all that 'and-or' would be made is

who it was made with. We admit in our pleading

the bond was made with the bank.

Now, the oral testimony as to what the bond

means when we admit it was made with the bank

would violate the parol rule. It is admitted this

bond was made and issued, and made with the bank.

There is no issue in this case as to who the bond

ran to. If there was any ambiguity about it, there

might be something to explain, but we admit the

bond runs to the bank, and the ' and-or' if you

want to know who it runs to, we admit it runs to

the bank and the rest of the bond is perfectly clear.

It does not take any oral testimony to explain what

that bond means, if you leave the Twin Harbors

Lumber Company out.

The COURT.—Objection sustained.

Mr. METZGER.—Now, if your Honor please,

I would like to be heard on that question, because

this very point will run all the way through, and

it has been ruled the other way by the Supreme

Court of the state.

Here is the situation: This bond we are trying

to discuss

—

The COURT.—Perhaps I can clear the matter

a little. It seems to me that you are assuming a
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burden that does not at present rest upon you. If

I have not grasped the issues yet, you may renew

your offer. It would appear to me that you are

undertaking an unnecessary burden.

Mr. METZGER,—Well, will you allow us an

exception to your Honor's ruling at this time?

The COURT.—Exception allowed.

If you undertake to show what the language

means, the other side will certainly have an oppor-

tunity to show it does not mean that, and that

—

Mr. METZGER,— (Interrupting.) All I con-

tend is, we have a right to show the circumstances of

the parties, and knowledge of the parties, that is,

as known to both sides at and prior to the time

of the execution of these [78] bonds, as bearing

upon the meaning to be ascribed to them, and the

construction to be given to them.

The COURT.—If it has any place in the case, it

appears to me it is rebuttal and not at this state.

If, in the defense it is claimed that in some way
this was not truly an indemnity bond for the en-

tire amount of the order, or invoice, why then you

will be heard in rebuttal.

Mr. METZGER.—All right, with that under-

standing. '

'

Certainly, on January 2, 1929, when the first of

these bonds was executed I knew that the National

Bank of Tacoma was not buying any material of

this kind for itself. I knew it was in the business

of loaning money, and loaning money to the Amer-

ican Wood Pipe Company. I knew they were loan-
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ing money to help them continue in business in the

regular way, the same as they always loaned them

money. I would not say on the strength of these

bonds. I would say on the strength of these orders.

I knew the bank would not make any advances

against them unless they had a bond guaranteeing

the filling of the order by them. I knew if the

American Wood Pipe Conrpany failed to fill the

order we would have to do it. (Witness excused.)

TESTIMONY OF R. R. MATTISON FOR
PLAINTIFF.

R. R. MATTISON, produced as a witness by the

plaintiff, being first duly sworn testified on Direct

Examination.

I am president of the National Bank of Tacoma.

I was vice-president of that institution in 1928 and

1929. I have been with that bank a little over 30

years. It is organized as a National Bank, and has

been doing business in the city of Tacoma for many
years. In 1928 the bank was doing business with

the American Wood Pipe Company. The latter 's

business was principally the manufacture and sale

of wood pipe. To some extent, it manufactured

other wood lumber.

The American Wood Pipe Company had been our

customers [79] for about seven years. In the

course of their dealings they would come to me for

loans or accommodation from time to time. They

also carried an open or checking account with us.



vs. The National Bank of Tacoma. 71

(Testimony of R. R. Mattison.)

Document dated August 8, 1921, is the property of

the bank. The bank acquired it on August 8, 1921.

It is executed by the American Wood Pipe Com-

pany. It was held as the property of the bank in

January, 1929, and is now.

(Over objection of the defendant that the same is

incompetent and immaterial, and has no relation to

the three bonds in issue, and no bearing upon the

issues in this case, the court overruled the objec-

tion, admitting said document marked Plaintiff's

Exhibit 13 in evidence, to which ruling the defend-

ant excepted and exception allowed. Defendant

further objected upon the ground that under the

ruling of the State Supreme Court this document

has no relation to the bonds in issue and does not

refer to them in any way. Objection overruled and

exception allowed.)

"Q. Now, Mr. Mattison, what was the general

condition or state of dealings between the bank and

the American Wood Pipe Company in the summer

of 1928?

Mr. HENDERSON.—Objected to as incompe-

tent and immaterial, and has no bearing upon the

case. What the condition of the Amercan Wood
Pipe Company was at that time has no relation to

this particular bond, or either of them.

The COURT.—Objection overruled.

A. I can answer.

Mr. HENDERSON.—Save an exception.

A. I take it the question is as to the financial

condition of the company and our relation?
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Q. Yes, the state of the dealings, the condition of

the dealings or the state of relationship between the

bank and general relationship between the bank

and the American Wood Pipe Company.

The COURT.—Now, I understood your question

calling for the amount, if any, that the Wood Pipe

Company then owed the bank. [80]

Now, I do not understand the witness will go be-

yond that, because this collateral agreement, if the

Wood Pipe Company did not owe the bank any-

thing, in fact, the bank owed the Wood Pipe Com-
pany under collections from other sources, why this

liability might be wiped out.

Q. Well, we will just put it that way. What was

the condition as to wiiether the American Wood
Pipe Company, in the summer of 1928, was in-

debted to The National Bank of Tacoma ?

A. The company was indebted to us in substan-

tial amount.

Q. Well, in substantial amount, about what do

you mean? I do not think the exact figures are

material.

A. Well, the loans would run as high as a hun-

dred thousand dollars during that period, I think.

Q. Now, how were these loans made at that time I

Mr. HENDERSON.—Objected to as being in-

competent and immaterial. Has no bearing.

The COURT.—Objection overruled. They might

inside the collateral agreement or outside of it.

A. The loans made during that period were prin-

cipally upon assignments of accounts to the bank.
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Q. What do you mean by assignments of ac-

counts ?

A. The company, having received an order

—

Mr. HENDERSON.—If the Court please, we

want to interpose an objection on the ground there

is no issue here involved with reference to the col-

lateral agreement, and this evidence is incompetent,

irrelevant and immaterial, in so far as it relates to

the issuance of these bonds or the liability under

the bonds in question. There is no issue.

The COURT.—Are you satisfied with Mr. Hender-

son 's statement, then?

Mr. METZGER.—No, I am not.

The COURT.—Objection overruled.

Mr. HENDERSON.—Save an exception. [81]

The COURT.—Allowed.
A. Under the procedure which was followed, the

company, having received an order, turned out the

materials from its factory, which was shipped usu-

ally by rail and then would bring to us the assign-

ment of the account which had been created in

duplicate. That is, the account assigned to the

bank, duplicate copies of the bill of lading evidenc-

ing the shipment, and would give its note for the

amount of the advance which we would make

against the assignment. We then would send to the

consignee the bill of lading and a copy of the in-

voice showing it was assigned to us and request the

consignee to make remittance direct to us.

Q. Was there any change in that practice of pro-

cedure affected about that time?
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Mr. HENDERSON.—Objected to as being incom-

petent, irrelevant and immaterial, and has no bear-

ing on any issue in this case.

The COURT.—Objection overruled.

Mr. HENDERSON.—Save us an exception.

The COURT.—Allowed.
A. Some time during the year 1928, Mr. Morrill,

the president of the Wood Pipe Company had come

to us to say that if he was to continue in operation

he would have to have further help than that which

had been given to him theretofore.

Mr. HENDERSON.—We move to strike the an-

swer as not responsive, and entirely hearsay testi-

mony, and not admissible against the defendant.

The COURT.—Motion denied.

Mr. HENDERSON.—Save us an exception.

The COURT.—Allowed.
Q. Go ahead.

A. It developed that the proposal that he desired

to make to us, that we make the advances before the

shipments were actually made on the strength of

the orders he had received.

We pointed out to Mr. Morrill that the mere re-

ceipt of an order [82] on his part would not create

anything that would be collateral in our hands;

that the shipment would actually have to be made.

He then suggested that he would be able to secure

an indemnity bond, which would guaranty, in ef-

fect, the delivery to us of the bill of lading cover-

ing the shipments covered by such orders.

Mr. HENDERSON.—If the Court please, we
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want to again object to this testimony on the ground

it has no relation to the bonds in this case, and

therefore incompetent and immaterial, and does not

specifically direct anything towards any of the

bonds in issue. The Supreme Court of this

state, in considering this very question, has held

this kind of testimony is not admissible.

The COURT.—Well, as I have understood you,

you state there is an indemnity bond ?

Mr. HENDERSON.—We are contending it is not

an indemnity bond on its face.

The COURT.—Objection overruled.

Mr. HENDERSON.—Save us an exception.

The COURT.—One of the things to be estab-

lished is the Wood Pipe Company owes the plain-

tiff. If they don't owe the plaintiff anything, and

this is not an indemnity bond, there is nothing to

indemnify against.

Mr. HENDERSON.—I understood the issues

were at the time the bonds were given, they made a

loan at that particular time and if that is what they

are suing on, was the loan made at the particular

time the bonds were given.

The COURT.—As I understand it, they are su-

ing to recover the amount that would have been paid

on their assignment if delivery had been made.

Mr. HENDERSON.—On this particular assign-

ment, not other assignments.

The COURT.—If money is owing from the bank

to the Wood Pipe Company, sufficient to wipe out

the amount due them on the assignments, or reduce
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it, they have taken the burden no such condition as

that existed on [83] any accounting; between

them and the Wood Pipe Company, and maybe they

did not have to take that burden, but it does not lie

in our mouth to object if they do take it.

Mr. HENDERSON.—Our objection is on the

ground it is immaterial whether they owed the bank

at that particular time or not, in this case, because

they are suing for the amount they advanced at

that particular time.

The COURT.—The objection will be more per-

suasive if they made it instead of you making it.

Mr. HENDERSON.—Save an exception.

The COURT.—Allowed.
A. I think I have said that Mr. Morrill suggested

that he would be able to provide an indemnity bond

which would in effect guaranty to us that the ship-

ment would be made, and therefore the accounts in

our hands would be collectible. We did not want

to enter into any arrangement of that kind, be-

cause to us it meant simply discounting future

operations, and we did not think it would do the

company any permanent good.

Mr. HENDERSON.—Move to strike the answer

as not responsive to the question.

The COURT.—Well, what the witness thought,

what he states he thought, the jury will disregard.

Q. Go ahead. You are talking about this conver-

sation with Mr. Morrill, and relate what the conver-

sation was.

Mr. HENDERSON.—Object to the conversation
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between the witness and Mr. Morrill as entirely in

the absence of the defendant. Has no binding effect

upon the defendant and incompetent and imma-

terial.

The COURT.—Objection overruled.

Mr. HENDERSON.—Save us an exception.

The COURT.—Allowed.
A. I told Mr. Morrill, if any transactions of that

kind were to be engaged in, it would be necessary

for the indemnity bond to cover two things. First,

there was a written and enforceable order. [84]

Mr. HENDERSON.—Object further. It is an at-

tempt to vary the written obligation, itself, by oral

testimony.

The COURT.—Objection overruled.

Mr. HENDERSON.—Exception.

The COURT.—Allowed.
A. And second, the order would be fulfilled accord-

ing to its terms. Mr. Morrill felt sure he could get

such a bond." * * *

A. Mr. Morrill undertook to secure such a bond,

and we told him in any event if they were to be used,

our attorneys would have to pass on them, and be-

fore he came back again he should see our attorneys

and produce whatever sort of bond he proposed to

use.

A short time subsequent to that, Mr. Morrill came

in with the usual assignment of accounts, and in-

stead of bills of lading he tendered us certain bonds,

written by the Aetna Company.

Mr. HENDERSON.—We object to any testimony
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to any bonds except the bonds in issue. We move
to strike.

The COUET.—The last answer was made without

objection. The Court cannot look far enough into

the future to determine what is going to follow. Ob-

jection overruled.

Mr. HENDEESON.—Save an exception. I did

not know what the witness was going to answer.

The COUET.—Allowed.
A. (Continuing.) That was the first of the series

of such transactions.

Q. Now, Mr. Mattison, I do not know that I quite

understand you. How did the proposal that was

made to you by Mr. Morrill at that time differ or

vary from the way in which you had been handling

their account or these advances previously ?

Mr. HENDEESON.—Objected to as incompe-

tent, irrelevant and immaterial.

The COUET.—Objection overruled. [85]

Mr. HENDEESON.—Save an exception.

The COUET.—Allowed.
A. Theretofore, when the invoices were presented

to us, they were accompanied by a bill of lading,

which evidenced the actual shipping of the goods.

Q. These invoices, what were they ?

A. They were

—

Mr. HENDEESON.—Object to them, unless they

relate to the particular invoices in question.

The COUET.—Objection overruled.

Mr. HENDEESON.—Exception.

A. (Continuing.) The invoices were for mate-

rials sold to the customer.



vs. The National Bank of Tacoma. 79

(Testimony of R. R. Mattison.)

Q. Sold by whom?
A. American Wood Pipe Company, the amount

of the invoice and anticipated payment being as-

signed to us and concurrently with the invoices we
would receive the bills of lading, which, of course,

evidenced the shipping.

Now, it was proposed those invoices would be pre-

sented to us before the shipment was actually

made." * * *

Q. Well, what was it—what was stated by Mr.

Morrill, if anything?

Mr. HENDERSON.—Objected to, because it does

not relate to the particular bonds in issue, and the

particular transaction before the Court.

The COURT.—Objection overruled.

Mr. HENDERSON.—Save us an exception.

The COURT.—Allowed.
A. He represented to us that the advance of

money

—

Mr. HENDERSON.—We want to object to the

representation.

The COURT.—Objection sustained. The witness

characterizing it as representation.

Mr. HENDERSON.—We further object to the

introduction of the testimony as to the conversation

relating to other bonds and these bonds, [86] be-

cause it is incompetent, irrelevant and immaterial,

and we object to the conversation relating to these

bonds because it attempts to vary the bonds by parol

testimony.

The COURT.—Objection overruled.
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Mr. HENDERSON.—Exception.

The COURT.—Allowed.
Q. What, if anything, did Mr. Morrill state re-

garding the change, why the change should be made %

A. He stated that he would have to have help

beyond that theretofore given him in order to be

able to continue his operations.

Q. In other words, do I understand you that he

had to have advances before the orders were manu-

factured? A. That is right.

Q. Instead of after they were manufactured, is

that it? A. Yes.

Q. All right. Now, I think you started to say,

and I interrupted you—what happened after this

conversation ? Was this change in practice or pro-

cedure adopted and followed ?

Mr. HENDERSON.—Objected to as incompetent,

irrelevant and immaterial and not tending to prove

any issue in this case.

The COURT.—Objection overruled.

Mr. HENDERSON.—Save us an exception.

The COURT.—Allowed.
A. Yes, we accepted the assignments under those

circumstances, and bonds, and there followed a series

of similar transactions.

Mr. HENDERSON.—We move to strike the last

part of the witness' answer as not responsive, and

incompetent, irrelevant and immaterial.

The COURT.—Motion denied.

Mr. HENDERSON.—Save us an exception.

The COURT.—Allowed.
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Q. Following- that, Mr. Mattison, did you take the

matter up in [87] any way with the representa-

tive of the defendant surety company? A. Yes.

Q. What? A. Yes.

Q. When?
A. We discussed with Mr. Caesar, the resident

vice-president of the company, the situation involved

in the handling of these transactions several times.

Mr. HENDERSON.—If the Court please, we ob-

ject to conversations with the representative of the

surety company on the ground that it is incompe-

tent, irrelevant and immaterial and an attempt to

introduce parol testimony to vary or alter the terms

of a written contract.

The COURT.—The question was one that could

be answered by yes or not. The witness went be-

yond that, but having described the representative

as Mr. Caesar, who has already testified—was yours

an objection or a motion?

Mr. HENDERSON.—I am objecting.

The COURT.—Objection overruled.

Mr. HENDERSON.—I move to strike that part

of the answer of the witness that relates to the con-

versation with Mr. Caesar.

The COURT.—He has not undertaken to detail

the conversation with Mr. Caesar, and will not un-

dertake to do so until another question is asked.

Q. When did the first of these conversations take

place, Mr. Mattison?

A. I wouldn't be able to say when the first one

took place.

Q. Did you have several? A. Yes.
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Q. Prior to the 1st of January, 1929? A. Yes.

Q. Well, calling your attention to December 26,

1926, what was the [88] condition at that date

with respect to the indebtedness of the American

Wood Pipe Company and the bonds which the bank

held?

Mr. HENDERSON.—Objected to as incompetent,

irrelevant and immaterial.

The COURT.—Objection overruled.

Mr. HENDERSON.—Save an exception.

The COURT.—Allowed.
A. On December 26, 1928, we had approximately

$37,000.00 worth of bonds of the character that has

been discussed.

Q. Now, I don't know—I suppose you are familiar

—may I have the bonds in evidence ?

The CLERK.—Right here.

Q. I take it you are familiar with the bonds which

are here sued on, Exhibits 7, 9 and 11, but I will

ask you if the $37,000.00 which you referred to as

bonds held on December 26, 1928, was bonds of

similar import to these?

Mr. HENDERSON.—Objected to as incompetent,

irrelevant and immaterial. A collateral issue which

would necessitate going into something which has

nothing to do with these bonds.

The COURT.—What is the purpose?

Mr. METZGER.—Simply to—this is all prelim-

inary to show the situation under which these par-

ticular bonds were given, if your Honor please.

The state of the accounts

—
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Mr. HENDERSON.—If it is material, we have

to come into court—the state of the account is

between the bank and the Wood Pipe Company.

Mr. METZGER.—Yes.
The COURT.—Objection overruled.

Mr. HENDERSON.—The question was as to

whether or not they are similar forms. Now, as

to the amount, I think under the Court's ruling

admitting in, although we think that is not com-

petent to show whether they are similar bonds, it

opens up an issue not in this case. [89]

The COURT.—Objection overruled.

Mr. HENDERSON.—Save an exception.

The COURT.—Allowed.
A. These bonds are similar in many respects to

the bonds we then had.

Q. Now, at that time, what was the—can you tell

me what was the indebtedness of the American

Wood Pipe Company to the bank, approximately'?

Mr. HENDERSON.—Objected to as incompetent,

irrelevant and immaterial.

The COURT.—Objection overruled.

Mr. HENDERSON.—Save an exception.

The COURT.—Allowed.
A. I am not prepared to tell you. The indebted-

ness was in excess of the bonds."

On that day I had a conversation with Mr.

Caesar, in the offices of the bank. I telephoned Mr.
Caesar and asked him to come down. When he
came in I told him why.

(Upon objection to questions as to what he told
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Mr. Caesar, sustained by the Court, plaintiff later

made an offer of proof.)

On January 2, 1929, the American Wood Pipe

Company was indebted to the bank in a considerable

sum. On that day the Wood Pipe Company ap-

plied to the bank for an advance on the basis of

the assignment of an account with which was ten-

dered a bond of the Aetna Company. Documents

marked for identification Exhibits 14 and 15 and Ex-

hibit 7 are documents tendered to me at that time,

and there would be also a duplicate of this invoice,

another copy of it. At that time the bank made an

advance to the American Wood Pipe Company in

the sum of $3,270.00. (To which defendant ob-

jected on ground that it was incompetent, irrelevant

and immaterial. Objection overruled. Exception

allowed.) The advance was made on those docu-

ments.

(Identifications 14 and 15 offered in evidence,

to which [90] defendant objected on the ground

of incompetency, irrelevancy and immateriality, and

tending to prove no issue in the case, and on the

further ground that plaintiff was asserting no right

to recover on these instruments, but claiming the

full amount of the order rather than the amount

which the bank advanced. Objection overruled and

exception allowed, and instruments marked Plain-

tiff's Exhibits 14 and 15 admitted.)

When I took that invoice on January 2, 1929, it

was not understood that the goods or material called

for had been manufactured.
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"Q. Have you the deposit tickets—what did you

do with the advance you made at this time on this

invoice?

Mr. HENDERSON.—Objected to as being in-

competent, irrelevant and immaterial, what they

did with it.

The COURT.—What did he say, with what?

Mr. METZGER.—The advance.

The COURT.—Objection overruled.

A. We gave the American Wood Pipe credit

for it.

Q. Handing you deposit ticket of The National

Bank of Tacoma, dated January 2d, is that the

original record of the credit that was given?

A. Yes, sir, it is.

Mr. METZGER.—I offer the same in evidence.

Mr. HENDERSON.—Objected to as incompetent,

irrelevant and immaterial.

The COURT.—Objection overruled. (Where-

upon, deposit ticket referred to was received in

evidence and marked Plaintiff's Exhibit No. 20.)"

On January 15, 1929, the Wood Pipe Company
came to me for further advance. The transaction

was of the same nature as before, the Wood Pipe

Company presenting the same class of document.

[91]

Exhibit 9 and the two documents marked for

identification 16 and 17 were presented at that

time. I made an advance at that time, based on

the assignment of the invoice covered by the bond

of the Aetna Company. The advance of January

21, 1929, was similarly based.
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(Documents marked 16 and 17 were thereupon

offered and admitted in evidence over the objec-

tion of the defendant that the same were incom-

petent, irrelevant and immaterial, the objection be-

ing overruled and exception allowed.) The amount

of that advance was $3,545. It was credited to the

account of the American Wood Pipe Company.

Original deposit slip of January 15, 1929, shows

the deposit of that amount.

(Whereupon, two ledger sheets of the account of

the American Wood Pipe Company with the bank

were introduced in evidence as Plaintiff's Exhibit

21 and deposit slip referred to received in evidence

and marked Plaintiff's Exhibit 22.)

These ledger sheets covered the account of the

American Wood Pipe Company starting with

January 1, 1929, and carrying through until Feb-

ruary 1st of the same year.

About January 21st they applied for a further

advance on the same basis as the previous ad-

vances, in accordance with the practice that had

been in vogue for several months. Exhibits 18,

19 and 11 were the documents tendered at that

time. We made an advance of $3,375 based on

the assignment of an invoice against the Twin

Harbors Lumber Company, supported by the bond

of the Aetna Casualty and Surety Company.

(These documents were offered in evidence, and

over the objection of the defendant were admitted

and marked Plaintiff's Exhibits 18 and 19. Deposit

ticket of January 21, offered and admitted in evi-

dence as Plaintiff's Exhibit 23.)
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The first connection the bank had with these

bonds, or any of them, was when the first one was

presented to us. That is the first connection we had

with that particular bond. Referring to Exhibit

15, invoice of January 2d, the bank never received

anything as the proceeds of that invoice. [92]

"Q. If the order there called for had been carried

out according to its terms, how much would have

been payable under the terms of that invoice ?

Mr. HENDERSON.—Objected to as calling for

the conclusion of the witness. The invoices speaks

for itself.

The COURT.—Objection overruled.

Mr. HENDERSON.—Save an exception.

A. It would have been the expectation to receive

the amount of the invoices less the deductible allow-

ances."

The invoice showed the terms of the sale in this

case. The note which we took as evidence of the

advance made at that time bears a memorandum of

the company, in which it is undertaken to make the

calculation which would be followed in the deter-

mination of the amount due on the invoice. Prom
what I am able to say that it was anticipated we

would receive from the payment of this invoice,

$3,633.75. The amount of our advance at that time

was $3,270. We have received nothing from the

proceeds of that invoice.

Referring to the transaction of January 15th,

we have not received anything from the proceeds

of that invoice.
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"Q. If it had been carried out and shipment

made, what could you have received?

Mr. HENDERSON.—Objected to as the question

assumes something that is not in proof, and which

is immaterial in the form in which it is asked. The
witness has been asked if the order had been filled,

and the witness has formerly testified it received

nothing. Now, to assume the order is not filled

without proof we think is objectionable.

The COURT.—The jury will not conclude on this

evidence that the order was not filled.

Objection overruled.

Mr. HENDERSON.—Save us an exception.

The COURT.—Allowed."
A. We expected to receive $3,942.50. Our ad-

vance was $3,545. [93]

With reference to the transaction of January

24th, the advance was $3,375 and we expected to

receive $3,750. We have not received anything.

The American Wood Pipe Company is not operat-

ing. I think it was April, 1929, the company went

into the hands of the receiver. The receivership

did not fill these orders. The receiver filled no part

of these orders. The American Wood Pipe Com-

pany is indebted to the bank at present in ap-

proximately the sum of $99,500. That indebtedness

includes the amounts of the advances made against

these particular bonds.

"Q. Mr. Mattison, did The National Bank of

Tacoma order any of the material covered by these

invoices from the American Wood Pipe Company?
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Mr. HENDERSON.—Objected to as incompetent

and immaterial and attempting to vary the terms

of the bond.

The COURT.—Read the question.

(Question read.)

The COURT.—Objection overruled.

Mr. HENDERSON.—Save an exception.

The COURT.—Allowed.
A. No, we did not."

The bank had no relation with these three bonds

and these invoices, other than the making of the

advances as I have related.

(Subject to a reservation as to further questions

concerning an offer of proof, the plaintiff discon-

tinued further direct examination of this witness.)

Cross-examination by Mr. HENDERSON.

On January 2d when this bond marked Plaintiff's

Exhibit 7 was taken, I would not know whether the

account of the American Wood Pipe Company with

the bank happened to be overdrawn that day or

not.

"Q. Well, don't you know without looking at the

books; as a matter of fact, on this bond and the

other two, that you yourself called up the American

Wood Pipe Company and told them that they

were overdrawn and that these arrangements were

made for the purpose of covering overdraft? [94]

Mr. METZGER—Objected to as incompetent, ir-

relevant and immaterial.

The COURT.—I will hear from Mr. Henderson.
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Mr. HENDERSON.—Well, if the Court please,

our contention in this matter is that they are

claiming that at the time these notes and bonds

were taken they were making advances. It is our

purpose to show at that time the advances had al-

ready been made in the way of overdraft, not that

the advances were made at that particular time.

The COURT.—The Court is unable to see it

makes any difference.

Mr. HENDERSON.—That was rather our posi-

tion when we objected to the introduction of the

advances, the amount of the indebtedness they had,

in the theory of this case, but the witness testified

the advances were made at that time and evi-

denced by these instruments. What I propose to

show, advances had been made prior to the accept-

ance of these.

The COURT.—You wish to show they falsified

the deposit slip?

Mr. HENDERSON.—No, I want to show the

bank, at that time, had already made the advances

in covering an overdraft when they did not have any

money in the bank, and the bank honored those

checks

—

The COURT.—In lessening a debt already owed?

Mr. HENDERSON.—Yes.

The COURT.—The Court is unable to see it

makes any difference. Objection sustained.

Mr. HENDERSON.—Save us an exception.

The COURT.—Allowed.
Mr. HENDERSON.—I might say to the Court



vs. The National Bank of Tacoma. 91

(Testimony of R. R. Mattison.)

that our contention is that if the theory is they

were damaged by this action, they are in no worse

position than if they had not taken it, because

they already owed the money.

The COURT.—Objection sustained.

Mr. HENDERSON.—Save an exception."

Notation " Shipment No. 8452" on Plaintiff's

Exhibit 14 dated January 2d is a memorandum of

the Wood Pipe Company. It does not mean any-

thing [95] to us. Oh, yes, it is our note, that is

to say, it is a note payable to us. No, it was not

made out at the bank. The American Wood Pipe

Company made that. They made out the note, and

we accepted it in the condition it is in now. I

knew there had been no shipment made at the time

we received this. I do not see anything on there

that would indicate about the dates shipped.

Defendant's Exhibit 18 has a memorandum which

reads "Date shipped, January 21, 1929." The date

of the instrument is January 21, 1929. The note

came to us at the bank in that condition. That is

true, there was not any shipment made. That was

simply a memorandum of the Company, which did

not mean anything, of course, to us. No, "Date

Shipped, January 15th" on Plaintiff's Exhibit 16

was put in by the American Wood Pipe Company,

and it was in that condition when we accepted it.

Yes, we knew at that time that the stuff had not

been shipped. There would have been no occasion

to provide a bond, of course, if we had a bill of

lading instead of a bond. The memorandum states
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that it had not been shipped either on January 15th

or January 21st, when the notes recite they have

been shipped. In addition to these bonds we had

other collateral which, under the terms of the

collateral agreement, would be applicable at our

direction to any debt owed to us. Yes, we still have

some other collateral.

Redirect Examination by Mr. METZGER.

This additional collateral did not equal the in-

debtedness, we are inadequately secured. Including

the Aetna bonds and other collateral, we still re-

gard it as inadequately secured. Exhibits 16, 18

and 14 were prepared by the Wood Pipe Company

and tendered to us with the other documents. The

numbers appearing on the memorandum on the

note form undershipment are the numbers shown

on the invoices as the order numbers. I say, if

shipment had been made the invoices would have

been accompanied by a bill of lading. I also said

that all of these transactions were complying with

the practice we had been following to provide

money in advance of shipment.

Recross-examination by Mr. HENDERSON. [96]

We did not notify the Twin Harbors Lumber

Company that we had these invoices. There would

be no occasion for our notifying them until we knew

the shipment was made. We would notify them

when we got the shipment. I think there was some

communication with them regarding the invoices

since that time.
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TESTIMONY OF GUY T. PIERCE, FOR
PLAINTIFF.

GUY T. PIERCE, produced as a witness by the

plaintiff, being first duly sworn, testified on direct

examination.

I am connected with the plaintiff as vice-presi-

dent. In 1928 and 1929 I was assistant vice-presi-

dent. I have been with the bank about 25 years.

During that time I was approving loans of the

American Wood Pipe Company. In the summer

of 1928 the Wood Pipe Company was indebted to

the bank. I have the bank records here showing the

indebtedness of the Wood Pipe Company to the

bank from about May, 1928, up to date; also what

it was on January 2d, and daily throughout

January, 1929.

(Record offered in evidence. Objected to as

irrelevant, immaterial and tending to prove no

issue in the case. Objection overruled.)

The assignment account consists of 11 sheets.

There were two accounts kept separate.

(Whereupon, the accounts were received in evi-

dence and marked Plaintiff's Exhibit 24.)

I only have part of the record here. This covers

the assigned accounts. By assigned accounts I

mean assigned invoices. That is where the bank

had taken an assignment of an invoice for materials

to be manufactured and shipped by the Wood Pipe

Company. [97]

On June 30, 1928, the Wood Pipe Company was

indebted to the bank in the sum of $186,390.00. At
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the same time, the Wood Pipe Company was in-

debted on the other account in the sum of $56,000.00.

The other account is the record of their straight

notes, direct loans.

(Over the same objection, which was overruled

and exception allowed, the Court further permitted

the witness to testify) :

On December 26, 1928, the amount of the assigned

accounts was $126,263.67, while the direct loans were

$20,000. On January 2, 1929, $20,000 on the straight,

direct loans, and $131,088.67 on assigned accounts,

which amount included the advance of $3,270.00 on

January 2, 192f9. On January 15, 1929, assigned

accounts were $154,899.99 and direct loans $20,000.00.

The assigned accounts included the advance of $3,545

made on that day. On January 21, 1929, the as-

signed accounts were $160,984.61, which included the

advance of $3,375 made on that date. On that date

the direct loans were $20,000. To-day, the direct

loans are $17,090.45 and the assigned accounts are

$82,434.42, or a total of $99,500.

Calling your attention to the bond, Exhibit 7, and

the assigned invoice, Exhibit 15 and Exhibit 14, the

bank never received any of the proceeds from that

assigned invoice. The bank never received any pay-

ments from the defendant, Surety Company, on ac-

count of the bond, referring to the order. The bank

has never received from any source repayment of

any part of that particular advance which amounted

to $3,270, Evidenced by the note of the American

Wood Pipe Company signed by its president and

secretary. This advance was based on assigned in-
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voice. When we made the advance we received that

signed invoice and the bond.

(At this point the witness was excused, to be re-

called for further examination.)
4 'The COURT.—Do you wish to make your two

offers and argue them at one time, or make them

separately, and make one and argue it and then make

the other and argue it ?

Mr. METZGER.—I think I can make them both

at the same time. [98]

Now I offer to prove by Mr. R. R. Mattison, the

witness who was first called this morning, and I also

offer to prove by Mr. Pierce, who is now on the stand

—I haven't asked him anything about it yet, and

your Honor has not ruled upon it, but this part

covers the same thing, that on the 26th day of De-

cember, 1928, Mr. Mattison and Mr. Pierce had a talk

with Mr. Caesar, a resident—the attorney-in-fact and

the resident vice-president of the Surety Company,

with regard to the practice that had been followed,

and the continuance of the practice with regard to

the bonds issued and to be issued by the defendant

surety company; that at that time it was stated to

Mr. Caesar that the bank already had made advances

and held bonds indemnifying it against loss, in the

penal sum aggregating $37,000 ; that the bank could

not see any good to be obtained from continuing the

practice of making advances secured by bond against

the earnings of unfilled orders.

The bank then informed Mr. Caesar—went over

the whole transaction with him; stated to him that
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it was making these advances, as he knew and ad-

mitted that he knew, against orders yet to be ful-

filled. The bank had no knowledge that there were
any such orders ; that he stated it was his responsi-

bility to see that there were orders, the surety com-

pany was guarantying that there were orders, the

Surety Company was, and he on behalf of the Surety

Company was attending to that, making it his busi-

ness to watch the progress by frequent visits to the

wood pipe company, and watch the progress towards

the completion of these orders covered by these

bonds; that Mr. Caesar at that time stated to Mr.

Mattison and Mr. Pierce that his company was

willing to continue to furnish bonds of this charac-

ter. The bank stated they thought it was inadvis-

able; that he stated that in their opinion—Mr.

Caesar stated in their opinion the American Wood
Pipe Company would pull out if the bonds were

continued, and the bank continued to make advances,

and requested the bank to continue to make advances

on the strength of these bonds to be furnished ; that

Mr. Caesar stated at that time that he and the surety

company were advised that these advances were being

made, particular advances on invoices against ship-

ments to be manufactured and shipped, or [99]

orders to be manufactured and shipped, not on com-

pleted order ; that he was in touch with the progress

of the work in completing such orders. And we fur-

ther offer to prove by both of these witnesses that

they, as officers of the bank, and the bank through

them, continued the practice that had been in effect

until the 26th of December and accepted the par-
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ticular bonds in suit, in reliance upon or under the

circumstances disclosed by this conversation, and

that—I should go back and say in part of that con-

versation of the original offer, we offer to prove that

both Mr. Mattison and Mr. Pierce pointed out to

Mr. Caesar in terms that the bank was relying upon

the bonds to guaranty that there was such an order

as was recited in the bond ; that Mr. Caesar acknowl-

edged that he understood that to be the fact, and

then, to go on with this other offer, that they contin-

ued the practice under the same circumstances, and

in reliance upon the representations in the bond,

that there was the order recited therein; that the

bank had no part in the procurement of the bonds

from the Surety Company, but relied upon the rep-

resentations in it contained for the indemnity con-

templated between the parties, as indicated by this

conversation.

The COURT.—Is the objection renewed?

Mr. HENDERSON.—The objection is renewed,

if the Court please.

The COURT.—The objection is sustained.

The answer the Court cannot see that this has

anything to do with the case except

—

is the first

affirmative defense. That is part of it, the ac-

ceptance of the bond by the plaintiff containing

the recitals therein. The plaintiff represented that

such an order was in existence, and is now es-

topped to dny such representations. The bond

provides the shipment to be made within sixty

days, which order is by reference made a part
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hereof, as fully, to all intents and purposes as

if set forth at length. Therefore, if the said prin-

cipal shall supply the material in accordance

with the written order, and if they will indemnify,

the Twin Harbors Lumber Company and so forth

—

I don't see that it makes any difference whether

the credit was given on the open account, or advance

made, or what not. They are—the [100] under-

taking of the surety company is that the principal,

the pipe company, shall supply the material in ac-

cordance with the written order, described in the

bond itself. Anything to be added to that is not

admissible at this time. If, in the defense the de-

fendant tries to go, or is allowed to go beyond this

statement that the acceptance of the bond by the

plaintiff, containing the recitals therein, by that

the plaintiff represented that the order was in ex

istence—that is, made any representations that

misled the defendant—if the court permits anything

of that kind, why then in rebuttal these conversations

may be admissible to show that the defendant was

in no way misled, but so far as any recitals in the

bond are concerned, the Court does not see that the

defendant could have been misled as to the condition

regarding these orders, and it recites—it gives them

sixty days to fulfill the order.

Mr. METZGER.—That is true, your Honor.

The COURT.—I do not see how they can say they

thought it was already filled.

The Court will be at

—

Mr. METZGER.—I want for the record, your

Honor, I want to say I renew these offers, not for
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the purpose of bearing on the bond, but merely for

the purpose of showing the general situation of the

parties, and the situation under which the bonds

were written, and furnished to the plaintiff. Your
Honor will bear in mind of course that here was a

whole series of transactions. Now, these conversa-

tions on the 26th day of December—and the same

conversation did not occur every time a bond was

tendered, but I think my thought is that that con-

versation shows the circumstances then existing

which applied to the bonds thereafter written and

furnished to the bank until and unless some change

in circumstances occurred. That is part of the situ-

ation under which the bonds were written and signed

by the bank.

The COURT.—Objection is renewed?

Mr. HENDERSON.—The objection is renewed.

The COURT.—Sustained.

Mr. METZGER.—Will you allow us an exception

to both rulings? [101]

The COURT.—Exception allowed to both rul-

ings."

GUY T. PIERCE, direct examination resumed.

The bank has not received anything from the pro-

ceeds of the assigned invoice of January 2, 1929.

The defendant, Surety Company, has not paid the

bank anything under or on account of the bond

which was furnished with that invoice. The ad-

vance made on January 15, 1929, was based upon the

invoice and the bond of that corresponding date,
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Exhibits 17 and 9. The bank has not received from

any source any proceeds upon that invoice.

The bank has not been paid anything by the Surety

Company under or on account of the bond which we
took at that time. That advance was based upon the

assigned invoice and the bond. The advance of Jan-

uary 21, 1929, in the sum of $3,375 was based upon

Exhibits 11 and 19. They were submitted to me
before the advance was made. We have not re-

ceived anything from the proceeds of that invoice,

nor anything from the Bonding Company under or

on account of the bond. The outstanding indebted-

ness to date of the Wood Pipe Company is some-

thing over $99,000.00, which includes the indebted-

ness created through the advances made on these

three dates.

"Q. Mr. Pierce, were either of the advances made

on these dates, January 2, 15th and 21st, made in

reliance upon anything other than the documents

which accompanied—which were presented at the

time the particular advances were made?

Mr. HENDERSON.—Objected to as incompetent,

irrelevant and immaterial, and improper examina-

tion of the witness.

The COURT.—Objection overruled.

A. No, sir.

Mr. HENDERSON.—If the Court please, we now

move to strike from the record the introduction of

the exhibit which is a collateral trust agreement, on

the ground that it is incompetent, irrelevant and im-

material, and in view of the fact that the plaintiff
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has testified that it placed no reliance [102] upon

that collateral agreement at the time it made any of

the advances.

The COURT.—Motion denied.

Mr. HENDERSON.—Exception.

The COURT.—Allowed."
I was present at the bank at a meeting with Mr.

Mattison and Mr. Caesar in December, 1928. I

think it was December 26th. I sat in on the con-

versation. That conversation related to the method

of handling the business of the American Wood
Pipe Company. (Witness excused.)

TESTIMONY OF M. H. WILLIAMS, FOR
PLAINTIFF.

M. H. WILLIAMS, produced as a witness by the

plaintiff, being first duly sworn, testified on direct

examination.

I live in Seattle. I was living in Chehalis in the

latter part of 1928 and January, 1929. I am the

office manager of the car and railroad material de-

partment of the Twin Harbors Lumber Company,

having occupied that position three and one-half

years. I had the same position while at Chehalis

during the period referred to. The Twin Harbors

Lumber Company had business with the American

Wood Pipe Company at that time. That business

was handled through my office. I might qualify that

by saying so far as the placing and checking orders

was concerned. The financing was done at our

Aberdeen office. Our company is still in business.
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That department has moved its offices to Seattle.

In December, 1928, and January, 1929, and all

through the year 1929, it was a solvent concern, able

to pay for any orders that it placed.

"Q. Now, I will call your attention to Exhibit 15,

wiiich purports—never has been read to the jury,

but which reads it was an invoice dated January 2,

1929. It says :
' Sold to Twin Harbors Lumber Com-

pany, Aberdeen, Washington, shipped to the Ameri-

can Car & Foundry Company, Chicago, 111., their

order number 8452, Requisition No. December 31,

1928, B & better longitudinal sheathing, dressed

clean two sides T & Gr to I%x5%" face in accordance

with figures shown on blue print 1724015, 2x6, 4250

pieces, 18 feet long, 76,500 feet at $50.00 a thousand,

$3825.00' I will ask you if your company had

[103] placed any such order with the American

Wood Pipe Company?

Mr. HENDERSON.—Objected to as incompetent,

irrelevant and immaterial, and an attempt—for the

further reason that it is an attempt to vary the speci-

fied written recital of the bond, which recites that

there was a written order, which bond—and that

the written order is by reference made a part of

the bond, as if fully set out therein, and this is an

attempt to show that, first, the bond was not com-

plete when it was delivered, and second they varied

the terms of the written instrument itself.

The COURT.—Objection overruled.

Mr. HENDERSON.—Exception.

The COURT.—Exception allowed.

A. No, we did not.
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Q. Was any material corresponding to that order

ever furnished to you by the American Wood Pipe

Company, or by its receiver?

Mr. HENDERSON.—Objected to as being ir-

relevant and immaterial.

The COURT.—Objection overruled.

Mr. HENDERSON.—Exception.

A. At various times we were ordering material

of that sort."

We ordered no such material under that order.

No such material was every furnished by or on

behalf of the Wood Pipe Company.
;

'Q. Now, I want to call your attention next,

Mr. Williams, to an invoice which is Plaintiff's

Exhibit 17, and dated January 15th, of the Ameri-

can Wood Pipe Company, and reads: 'Sold to the

Twin Harbors Lumber Company, Aberdeen, Wash-

ington, shipped to Chicago, 111., Requisition No.

January 14th, 1929, our order No. 8466.' Calls for
4 B & better fir, kiln dried 1V2x4", S2S to I}£x3%",

edges rough, length nine, a hundred thousand board

feet, at $41.50 per thousand, total $4,150.00.'

I will ask you if the Twin Harbors Lumber Com-

pany placed with the American Wood Pipe Com-

pany any order or requisition such as called for by

that invoiced

Mr. HENDERSON.—That is objected to as be-

ing incompetent, [104] irrelevant and immate-

rial, for the reason that the invoice is not a written

order, nor does it purport to be a written order, and

for the further reason that the bond in this case re-
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cites that there was a written order. The further

reason that the pleadings recite that there was such

order, and it is an attempt to vary the recitals and

terms of the written instrument.

The COURT.—Objection overruled.

Mr. HENDERSON.—Take an exception.

The COURT.—Allowed.
A. Not at this date, there was no order of this

kind." Not in or about this date.

"Q. Did the American Wood Pipe Company or

anybody on its behalf, ship to you subsequent to

the date there shown as the date of the requisition,

which I think is January 14th, 1929 ?

A. Yes, sir.

Q. (Continuing.) Any material corresponding to

that shown in that invoice %

Mr. HENDERSON.—Objected to as irrelevant

and immaterial.

The COURT.—Objection overruled.

Mr. HENDERSON.—Save us an exception.

The COURT.—Allowed.
A. Well, I—without consulting my memorandum,

I would not be able to state definitely as to that, be-

cause we were ordering this sort of lumber at differ-

ent times, but there was nothing of this order against

this order number."

There was no order like that. No shipments of

an order corresponding to that.

"Q. Now, I want to call your attention then to

Exhibit 19, which purports to be an invoice—is

an invoice dated Jan. 21st, 1929. Again 'Sold to

the Twin Harbors Lumber Company, Aberdeen,
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Washington, shipped to the above at Chicago, 111.,

Requisition Number dated January 19, 1928, their

order 8472/ It called for 'No. 2 clear & better

kiln dried fir S2S 114x334-—edges [105] rough

li/2x4", nine foot lengths, 50,000 feet at $41.40,

eight foot lengths, 50,000 feet at 37.50, total of

$3,950.00.'

Now, I will ask you with respect to that invoice,

whether or not you had placed any such order as

that with the American Wood Pipe Company at

or about the 19th of January, 1929?

Mr. HENDERSON.—Object as has been hereto-

fore stated, concerning like invoices and like ques-

tions.

The COURT.—Objection overruled.

Mr. HENDERSON.—Exception.

A. We did not."

Neither the American Wood Pipe Company nor

anybody on its behalf, shipped to us at Chicago,

nor anywhere else, any material under an order

corresponding to that. We were never furnished

with a bond by the American Wood Pipe Com-

pany in connection with those purported orders.

(The foregoing testimony was objected to as

irrelevant, immaterial and an attempt to vary the

terms of the bond. Overruled. Exception taken

and allowed. Over objection which was overruled

and exception saved, the Court permitted the wit-

ness to further testify that they never knew that a

bond had been issued by the defendant as surety,

one of the conditions of which was to guaranty the

fulfillment of those orders.)
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I never saw any bonds purporting to be given in

connection with those orders.

"Q. Well, were any such bonds given to your com-

pany, the Twin Harbors Lumber Company'?

Mr. HENDERSON.—Objected to as incompe-

tent, irrelevant and immaterial, and an attempt to

vary the terms of the bonds. It runs directly to

the Twin Harbors Lumber Company.

Mr. METZOER.—I am asking about delivery.

The COURT.—Objection sustained.

Mr. METZOER.—Your Honor, I think we have

a right to show whether a bond was delivered to this

company—whether they have any knowledge of a

[106] bond.

The COURT.—Well, the objection is overruled.

Q. Will you answer the question, then'?

A. So far as the Chehalis office is concerned, I

know nothing of any bonds, whatever.

Q. Did the Twin Harbors Lumber Company ever

have any claim against any bond that might have

been written in connection with these orders'?

Mr. HENDERSON.—Object as being irrelevant

and immaterial.

The COURT.—Objection overruled.

Mr. HENDERSON.—Exception.

A. No, sir.

Q. Now, to make it specific, here are three bonds,

which are in evidence as exhibits 7, 99 and 11, and

dated respectively January 2, 15th and 21st. I will

ask you to examine those bonds, in connection with

the invoices which you have in your hand, the other

exhibits, and then I would inquire whether or not
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those bonds or copies of those bonds were ever de-

livered to your company?

Mr. HENDERSON.—Objected to as irrelevant

and immaterial.

The COURT.—Objection overruled.

A. Not to the Chehalis office.

Mr. HENDERSON.—Exception.

Q. Not to the Chehalis office? A. No. 2.

TESTIMONY OF TTJLLY STALLARD, FOR
PLAINTIFF.

TULLY STALLARD, produced as a witness by

the plaintiff, being duly sworn, testified on direct

examination.

My home is Aberdeen, Washington. I have been

connected with Twin Harbors Lumber Company
as auditor for the last 5 years. In 1928 and the

early part of 1929 the business of that company was

purchasing and selling lumber. It was doing busi-

ness with American Wood Pipe Company of Ta-

coma. [107]

"Q. In connection with the business done by the

American Wood Pipe Company with the Twin

Harbors Lumber Company, were there ever any

bonds delivered to the Twin Harbors Lumber

Company purporting to guaranty the compliance

or fulfillment of orders placed by the Twin Harbors

Lumber Company?

Mr. HENDERSON.—Objected to as incompe-

tent, irrelevant and immaterial.
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The COURT.—Objection overruled.

A. No, sir.

Q. Now, one other general question, Mr. Stallard,

The Twin Harbors Lumber Company—what was
its financial condition in 1929, January, the first

six months of January, 1929? A. Sound.

Mr. HENDERSON.—Objected to as irrelevant

and immaterial.

The COURT.—Objection overruled.

Mr. HENDERSON.—Exception.

The COURT.—What was the answer?

A. Sound.

Q. It was solvent, was it? A. Yes, sir.

Q. Calling* your attention to Exhibit 15, which

purports to be an invoice from the Twin Harbors

Lumber Company on account of a shipment to you,

or sale to you, rather, of certain equipment or cer-

tain lumber, total price being shown on this invoice,

$3,825.00 I will ask you whether or not the Twin

Harbor Lumber Company had placed any order on

or about December 31st—or 1928 or January, 1929,

according to that invoice ?

Mr. HENDERSON.—Objected to for the same

ground as stated upon the same question asked Mr.

Williams.

The COURT.—Objection overruled.

Mr. HENDERSON.—Save an exception.

The COURT.—Allowed.
Over objections on the same grounds as stated in

the [108] objections to the same questions asked

the preceding witness, Mr. Williams, which objec-

tions were overruled and exception allowed, the
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Court permitted the plaintiff to testify that the

Twin Harbors Lumber Company had not placed

any order with the American Wood Pipe Company
as indicated in invoice, Exhibit 15; that no material

was furnished to the Lumber Company by the

Wood Pipe Company pursuant to such purported

order.
U
Q. Mr. Stallard, I wish you would look at that

invoice and the terms of it as stated therein and I

would ask you is that had been—if that order or

shipment had been carried out, the material called

for shipped, how much would have been payable

under the terms of that invoice ?

Mr. HENDERSON.—Objected to as irrelevant

and immaterial.

The COURT.—Are you examining him as an ex-

pert on such invoices?

Mr. METZGER.—He is the auditor of the com-

pany, in the business of buying and selling this

kind of stuff—just simply to get the amount before

the jury, that is all.

The COURT.—You are asking his to interpret?

Mr. METZGER.—To interpret that invoice.

The COURT.—Objection overruled.

A. In paying this invoice, wT
e would take a five

per cent commission, and two per cent on the bal-

ance, and remit the balance."

The two per cent is for discount for cash in ac-

cordance with the terms of the invoice. Two per

cent in ten days after shipment.
k

'Q. Now, calling your attention to Exhibit 17,
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which purports to be [109] an invoice, on order

to you for a hundred thousand feet of surfaced two
by fours, I guess, if you will examine it, the total

invoice—gross invoice price there is $4,150.00. I

will ask you whether or not the order about Janu-

ary 14, 1929, or January 15th, 1929, you placed an

order with the American Wood Pipe Company for

that, according to that invoice?

Mr. HENDERSON.—Objection as has been here-

tofore made.

The COURT.—Objection overruled.

Mr. HENDERSON.—Save an exception.

The COURT.—Allowed.
A. No, sir."

The Wood Pipe Company did not, after that

date, ship to us, or our order, any part of the mate-

rial called for by said exhibit. There is no differ-

ence in the terms of that invoice as to the amount

that would be payable had shipment been made

under that order than in the other. We would

take off five per cent commission and on the balance

two per cent for cash. That is, off the invoice

price.

"Q. Now, then, I call your attention then to

—

pardon me, to exhibit number 19, which purports

to be an invoice for goods to be shipped to you, and

requisition dated January 19, 1921, the invoice be-

ing dated January 21, 1929, I should say. I think

maybe I said '21. A. This shows '28.

Q. Beg pardon? A. 1928.

Q. Does that show '28, which, the requisition

number? A. Requisition shows '28.
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Q. Requisition shows '28. I will ask you if the

Twin Harbors Lumber Company placed any such

order with the American Wood Pipe Company cor-

responding with that invoice?

Mr. HENDERSON.—Objected to as incompe-

tent, irrelevant and immaterial ; an attempt to vary

the terms of the bond and is not the date referred to

in the complaint. [110]

The COURT.—I will ask you to refer to the com-

plaint and see whether it is not the date.

Mr. HENDERSON.— '28, I understand.

The COURT.—There was one of them said '28,

as I recall.

Mr. METZGER.—I think the copy shows—
The COURT.—It is just a question whether it

was a mistake in the year, made soon after the be-

ginning of the year.

Mr. HENDERSON.—I think the bonds are all

dated in 1929, that are introduced. The invoices

—

maybe because it is dated differently from the bond

and from the allegation.

The COURT.—Which suit is that in?

Mr. METZGER.—8176, if your Honor please.

Mr. HENDERSON.—I think the bond states

dated December 21, 1928, if that is the one. May I

ask if that is of December 21st, 1928?

A. No, sir.

Mr. METZGER.—The copy attached shows

1/19/28, when the date of the invoice and the bond

is 1/21/29.

Mr. HENDERSON.—The bond is what I am re-

ferring to. Is that what the bond itself recites?
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One is dated December 21st, 1928, the bond they are

suing on, and the other one states January 19, 1929,

and the other date is January 14, 1929, and those are

the ones referred to in the bond, and identified by

dates as a part of the bond. Now, we are objecting

to the question because the instrument before him is

evidently none of the instruments referred to in

these bonds introduced.

The COURT.—Objection overruled.

Mr. HENDERSON.—Save us an exception.

The COURT.—Allowed.
Q. Do you remember what the question was, Mr.

Stallard? The invoice you have there says it is on

requisition and the figures used is 1/19/28 ?

A. Yes. [Ill]

Q. The invoice itself is dated 1/21/29?

A. Yes, sir.

Q. And I ask you if you placed with the American

Wood Pipe Company on or about the 19th of Janu-

ary, 1929, any order such as covered by that invoice,

—corresponding to that invoice? A. No, sir."

Subsequent to that date the Wood Pipe Company

did not make shipment to us of any part or all of the

material called for by that order. There were never

any shipments made to the Lumber Company pur-

suant to or on account of any of those so-called

orders.

Referring to invoice dated January 21, 1929, the

amount of $3,950.00 less five per cent commission

and two per cent discount for cash would have been

payable had the order been completed according to

its terms. The terms of all three with regard to dis-
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counts are exactly the same. The Twin Harbors

Lumber Company would have paid on that basis had

it placed such orders, and they had been filled. It

was solvent and able to pay at that time, and is yet.

TESTIMONY OF JOE LONG, FOR PLAIN-
TIFF.

JOE LONG, produced as a witness by the plain-

tiff, being first duly sworn, testified on direct ex-

amination :

I have lived in Tacoma for the last 30 years. I

was and still am receiver of the American Wood
Pipe Company, appointed April 18, 1929. I am still

acting as such receiver. As receiver, I did not fill

any orders that had been placed with that company

by the Twin Harbors Lumber Company. When I

took over the Company as receiver I did not find in

the records of the Company any orders from the

Twin Harbors Lumber Company for material as

called for in these invoices, Exhibits 15, 17 and 19.

(To which testimony the defendant objected as

being irrelevant and immaterial, which objection was

overruled and exception allowed to the defendant.)

[112]

"Mr. METZGER.—The plaintiff rests, if your

Honor please.

Mr. HENDERSON.—At this time the defendant

Aetna Casualty & Surety Company, for the reason

that there is no evidence of any damage suffered by

the plaintiff, under either or any of the bonds sued

upon, for which damage the defendant would be
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liable under any or either of the bonds sued upon,

and in the Z&ternative, the defendant moves that the

complaint of plaintiff be dismissed for the reason

that there is no evidence of any damage suffered by

the plaintiff for which the defendant would be liable

under any or either of the bonds.

The COURT.—Motion is made in each case?

Mr. HENDERSON.—Motions to apply in each

case.

The COURT.—Motion denied in each case.

Mr. HENDERSON.—Save us an exception.

The COURT.—Exceptions allowed. Any opening

statement ?

Mr. HENDERSON.—The defendant Aetna Casu-

alty & Surety Company in each case moves the Court

to direct the jury to return a verdict for the defend-

ant in each case, for the reason that there is a com-

plete failure of proof, and in the alternative, the de-

fendant moves to dismiss the complaint for the same

reason.

The COURT.—Motions denied in each case.

Mr. HENDERSON.—The defendant rests.

Mr. METZGER.—The plaintiff then moves the

Court to direct a verdict in each case for the amount

in each invoice less five and two per cent, with

interest.

The COURT.—From what day?

Mr. METZGER.—From the date of the receiver-

ship, April, 1929.

The COURT.—Prepare your verdict.

Mr. HENDERSON.—The defendant excepts to

such direction for the reason that, First : there is no
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proof that the plaintiff bank, which is named as one

of the vendees in the bond, did not place an order as

recited in the bond. For the further reason that

there is no evidence of any damage suffered by the

plaintiff, for which the defendant is liable, and for

the reason that there is a failure of proof of the

allegations of the complaint of plaintiff sufficient to

justify a recovery. The exceptions to apply in each

case.

The COURT.—Exceptions allowed." * * *

[113]

"The COURT.—Let the record show the jurors

are all present.

These amounts written in exceed, in each case

exceed the face of the amount of the bond, do they

not?

Mr. METZGER.—Because of the interest, yes,

your Honor.

The COURT.—Well, your contention, is that

for the amount due from the company or from the

defendant on its bond? The principal was within

the face of the bond. That interest accrues on

that obligation just the same as any other obliga-

tion?

Mr. METZGER.—Yes, your Honor.

The COURT.—This interest is calculated at six

per cent?

Mr. METZGER—At six per cent.

The COURT.—What was the date of the re-

ceivership ?

Mr. METZGER.—Didn't Mr. Long testify he

was appointed April 18th, 1929?
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The COURT.—That in each case, that would
exceed 70 days from the date of the invoice?

Mr. METZGER.—Yes, your Honor, 70 days

from January 21st would be at most April 1st, or

April 2d, 70 days from January 21st.

The COURT.—Gentlemen, you and the court

have listened to the evidence in this case, and it is

part of the duty of the court to construe written

contracts, and the court in this case finds nothing

in the case to take it out of the construction of

these written contracts, and finds no issue of fact

to submit to a jury, and the court has directed

verdicts to be prepared in favor of the plaintiff,

reading as follows: 'We the jury in the above-

entitled action, do find in favor of the plaintiff,

The National Bank of Tacoma, a corporation, and

against the defendant, The Aetna Casualty &
Surety Company, in the sum of $4,244.36, being

instructed by the Court so to do. Dated this 13th

day of November, 1931/

The COURT.—The bailiff will hand the pen to

Mr. Angrove, the Foreman, and he will sign the

verdict." [114]

Mr. HENDERSON.—We believe, probably for

the record, it is necessary to take our exceptions

after the instructions are given. For that reason,

the defendant excepts to the instructions of the

Court for the reason that, First, there is no proof

of any damage sustained by the plaintiff in any or

either of the cases for which the defendant is lia-

ble. Second, that in any event the bond being

joint or several, the recovery could not exceed one-

half of the bond, in view of the fact that the other
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obligees, the Twin Harbors Lumber Company is

not a party to this action. Third, in any event

the recovery right could not exceed the amount

which it is alleged was advanced at the time the

bond was given. Fourth, for the further reason

that interest is not recoverable except from the

date that demand was made upon the Surety Com-

pany, as held by the Supreme Court of this state.

The COURT.—The plaintiff did not show the

date of demand, as I recall. Plaintiff ask to show

when demand was made?

Mr. METZGER.—No, your Honor. I think we

are entitled to interest as calculated.

The COURT.—Exceptions allowed.

(Whereupon verdicts signed by foreman of jury

and read by the Court.)

The COURT.—The verdicts will be received

and filed as the verdicts of the jury in these three

cases. [115]

Plaintiff's Exhibits Nos. 1 to 6, inclusive, omitted

from the printed record by stipulation, it being

stipulated and agreed that the defendant and its

agents who signed and executed the bond here sued

on were duly authorized to execute and deliver said

bond.

Exhibits Nos. 7 to 10, inclusive, omitted from the

printed record by stipulation, it being stipulated and

agreed that they relate exclusively to matters in no

way involved in this appeal.

Exhibit No. 11 omitted from the printed record by

stipulation, it being stipulated and agreed that it is
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the original bond here sued on and that Exhibit "C"
attached to the original complaint and printed as a

part of said complaint is a true copy of said bond.

PLAINTIFF'S EXHIBIT No. 12.

SB-306012

Agency Direct

THE AETNA CASUALTY AND SURETY COM-
PANY.

Hartford, Connecticut.

APPLICATION FOR SUPPLY CONTRACT
BOND.

NOTE!
Copy of Contract must accompany this appli-

cation and all questions must be answered fully.

The Company reserves the right to decline

this application and to withhold reason for

declination as all information relative thereto is

regarded as confidential.

1. Full name of applicant—American Wood Pipe
(If corporation, give exact title.)

Company. Age

2. Business address— 3109 South Cedar St.,

(Street, City and State.)

Tacoma, Washington.

3. If Proposal Bond, the total contract price is

$ , and the final Bond will be in the

amount of $

4. Amount contract— $4,000.00 Date— January

21st, 1929. Amount bond—$4,000.00
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5. (To whom is bond given—Twin Harbors Lum-
(Give full name. If a corporation, give exact corporate title.)

(ber Company and/or The National Bank

(Business address—of Tacoma.

6. Nature of contract—Furnishing 50 M. B. M.

S2S Edges Rough 9 ft.

Furnishing 50 M. B. M. S2S Edges Rough

8 ft.

(Give concise description and location.)

7. In what business are you now engaged ? Wood
Pipe.

How long have you been engaged in this busi-

ness ?

Are you interested in any other business % . .

If so, state nature of same, location and

under what name conducted

8. Have you the commodity or commodities called

for in this contract in stock ?

If not, state from what source obtainable . . .

9. Is it possible to obtain the commodity or com-

modities called for in this contract in the

open market ?

10. Date contract commences ? Date to

be completed ? 60 days.

11. Penalty for non-completion on above date ?

12. In what form, and when are payments to be

made ?
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13. Are you required under this contract to guar-

antee any commodity or commodities?

If so, for what period ?

Give full particulars as to guaranties

14. Will any percentage of contract price be re-

tained to cover guarantees ?

15. Does this contract call for any patented ar-

ticles? If so, have you made ar-

rangements to obtain the same through the

party or parties holding the patent rights % . .

Are you liable for loss occasioned by patent

litigation ?

16. Are you having any difficulty with any present

or recent contract ?

17. Give the following particulars in regard to un-

completed supply contracts.

LOCATION] AMOUNT [NATURE
|
PERCENTAGE

| SURETIES.
COMPLETED.

|

i ! I

18. Enumerate some of the contracts, similar to

this one in nature and amount, which you

have completed

19. Statement of Assets and Liabilities Taken

t from the Books as of , 19. .
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ASSETS.

Cash on hand (not in bank) $

Cash in following* banks:

(give names.) $

$

*

Stocks and Bonds: (Mar-

(Give itemized list.)

ket value.)

Real Estate, title to which

is in the name of

(Give location, street number, city and state, and advise whether im-

proved or unimproved.)

Plant at cost $

.

(Describe plant fully.)

Allowance for depreciation $

Stock on hand
(Describe nature fully and state whether it can be used in this con-

tract.)

Due for work completed on

unfinished contracts $
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Accounts receivable, not in-

cluded in above
(Do not include anticipated profits.)

(Advise from whom larger items are due and when payable.)

$

Other assets $

Total Assets. $

LIABILITIES.

Money borrowed from

banks : (Give dates due.) $

Money borrowed from

other sources $

Borrowed or due on Stocks

and Bonds $

Mortagages on Real Estate

Encumbrance on plant $

Accounts payable $

(State when larger items are due and amounts.)

Notes payable $

Other liabilities $

Total Liabilities, $

The undersigned agrees, that the Banks may
confirm any statement made, as to moneys

on deposit, if the Company makes inquiry.

Witness :

(Contractors Signature.)

20. Has application for this Bond been made to

another company ?
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If so, to what company, and with what result ?

21. Has your application for a Bond ever been de-

clined? If so, by whom?

22. Have you ever failed in business ?

23. Insurance carried

(State kind, amount, name of Companies and to whom payable.)

24. If a co-partnership, answer these questions

:

Name of individuals composing same.

NAME ADDRESS. AGE.

Has any member of the firm ever failed in

business ?

25. If a corporation answer these questions

:

In what state incorporated ? When
incorporated ?

Principal office ?

Authorized capital? $ Subscribed

capital? $

Capital paid in cash ? $

26. References: Give supply houses, banks and

persons to w7hom you have furnished supplies
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The undersigned hereby affirms, that the forego-

ing declarations made and answers given, are the

truth without reservation, and are made for the

purpose of inducing The Aetna Casualty and Surety

Company of Hartford, Conn., to become or to pro-

cure surety and co-surety, if necessary, on a certain

bond hereby applied for, and hereby appoints said

The Aetna Casualty and Surety Company, agent for

the procurement of such surety and co-surety.

The undersigned, hereinafter called the indemni-

tor (s), in consideration of said The Aetna Casualty

and Surety Company, or any Company or Com-

panies which it may procure in substitution or as co-

surety jointly with it (all hereinafter called the

Company), executing or consenting to execute the

bond herein applied for, hereby covenants and

agrees with the Company, its successors and assigns,

as follows

:

(If application is for proposal bond, fill in con-

tract premium, and maintenance premium if any.

If for contract bond, fill in maintenance premium,

if any).

First: The undersigned will pay the Company

the premiums herein agreed upon, to wit:

Proposal or Bid.

If the bond be a "Proposal" or "Bid" bond,

Dollars, ($ ) in advance.

If, however, such "Proposal" or "Bid" bond shall,

by its terms, guarantee the faithful performance of

the contract, or if no bond guaranteeing such faith-

ful performance will be required to supersede the

said bond, then the regular charge for a contract
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bond, as provided in the next two succeeding para-

graphs, shall be paid by the undersigned. If the

proposal bond is superseded by a final bond of this

Company, guaranteeing the faithful performance of

the contract, the premium charge for the proposal

bond will be credited on the premium for the con-

tract bond.

Contract Bond.

If the bond be a "Contract Bond" or similar in-

strument, the terms of which guarantee the faithful

performance of the contract,—Ten and no/100 Dol-

lars, ($10.00) per annum in advance. Should

the contract exceed the amount stipulated in this ap-

plication, the undersigned agrees to pay the Com-

pany annually, as additional premium, a further

sum calculated at the rate of $2.50 per $1,000 of such

excess contract amount.

Maintenance or Guarantee.

If any maintenance or guarantee of the commod-

ities called for in the contract is provided in the con-

tract, for which either the contract bond or any

separate bond which may be executed is liable,

Dollars, ($ ) per an-

num, full term of maintenance or guarantee, how-

ever, to be paid in advance. The contract premium,

if there be no maintenance or guarantee, will be

paid annually, as above, until the Company shall be

discharged or released from any and all liability

and responsibility upon said bond, and all matters

arising therefrom, and competent written legal evi-

dence of such discharge or release, satisfactory to

the Company, is served thereon at its Home Office
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in the City of Hartford, Conn. Where the contract

bond covers any maintenance or guarantee of the

work, the contract premium will be paid annually

only until the undersigned furnishes the Company
with like evidence of the completion of the contract,

which will be the commencement date of mainte-

nance and maintenance premium.

Second: The undersigned will at all times indem-

nify and keep indemnified the Company, and hold

and save it harmless from and against any and all

damages, loss, costs, charges and expenses of what-

soever kind or nature, including counsel and attor-

ney's fees, whether incurred under retainer or sal-

ary or otherwise, which it shall or may, at any time,

sustain or incur by reason or in consequence of its

suretyship or procurement of suretyship, and will

pay over to the Company, its successors and assigns,

all sums and amounts of money which it or its rep-

resentative shall pay or cause to be paid, or become

liable to pay, on account of such suretyship, and on

account of any damage, costs, charges and expenses

of whatsoever kind or nature, including counsel and

attorney's fees, whether incurred under retainer or

salary or otherwise, which it may pay, or become lia-

ble to pay, by reason of the same, or in connection

with any litigation, investigation, collection of pre-

mium, or other matter connected therewith, such

payment to be made to the Company as soon as it

shall have become liable therefor, whether it shall

have paid out said sum or any part thereof, or not,

and said Company is hereby authorized to prove

such expenses, costs, or attorney's fees, in any action
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ot proceeding and to include the same in any judg-

ment.

Third: That in the event of any de m the com-

pletion of the contract, or any fail comply with the

terms and conditions thereof, whereby the Company
may become liable y loss thereon, all payments and

moneys due to become due under the said contract

may be withheld by the obligee, to be used only for

the completion of said contract ; and any balance re-

maining in the hands of the obligee, shall, as soon as

the contract is completed and accepted, be paid to

the Company—and this covenant shall operate as an

assignment thereof—and the residue, if any, after

such reimbursement, shall be paid to the under-

signed, after all liability of the Company has ceased

to exist under the bond.

Fourth: That upon the making of any demand,

or the giving of any notice, or the institution of any

action or proceeding upon any claim, or preliminary

to determining or fixing any liability which the

surety may be called upon to discharge, by reason of

such suretyship, the indemnitor (s) will immediately

notify the surety thereof, in writing, at its said

Home Office in the City of Hartford, Conn.

Fifth : That in the event of the failure of the un-

dersigned to comply wT
ith, or make due performance

of any covenant hereof, the Company may, at any

time thereafter, take such steps, as it deems neces-

sary or proper, to obtain its release from all liability

under said bond, and to secure and further indem-

nify itself against loss, and all damage and expense

which the Company may sustain or incur, or be put
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to, in obtaining such release, or in further securing

itself against loss, shall be borne and paid by the

undersigned.

Sixth : That it shall not be necessary for the Com-
pany to give the undersigned notice of any act, fact

or information, coming to the notice or knowledge

of the Company, concerning or affecting its rights

or liability under said suretyship, or the rights or

liability of the undersigned hereunder, notice of all

such being hereby expressly waived.

Seventh : Any security taken by the Company, in

connection with said bond, may be held by the Com-

pany, as a protection against any bonds executed by

the Company on behalf of the indemnitor (s), and

outstanding at the time of the receipt of evidence

showing the termination of liability on the said

bond, and the Company may sell or realize upon the

said collateral, at its discretion, at public or private

sale, and with or without notice to the indemni-

tor (s) of the time or place of such sale, for the pur-

pose of protecting itself against any claim, demand

or loss under the said bond, or any other bond so

outstanding.

Eighth: That for the better protection of the

Company, and in further consideration of the execu-

tion of the bond herein referred to, the undersigned,

as of the date hereof, hereby sells, assigns, transfers

and conveys to the Company, all the right, title and

interest of the undersigned, in and to all the tools,

plant, equipment and materials of every nature and

description, that the undersigned may now or here-

after have upon the work, or in or about the site
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thereof, or at any other point and of service in con-

nection with said contract, including as well, mate-

rials purchased for or chargeable to said contract,

which may be in process of construction, in storage

elsewhere, or in transportation to said site, and au-

thorizes and empowers the Company, its authorized

agents or attorneys, to enter upon and take posses-

sion of said tools, plant, equipment and materials,

and enforce and enjoy such possession at any time,

for its own special use and benefit, upon the follow-

ing conditions viz

:

This sale, transfer and assignment, shall be and

remain in full force and effect as of the date hereof,

and shall be and continue in full force and effect

until the final completion of the contract, and of any

other contract covered by a bond of the Company
given for the undersigned, or at the request of the

undersigned, and until the final settlement of all

matters growing out of any such contract; and the

Company shall, in the event of any loss or default,

have full right to sell and convey the whole or any

part of the property hereby sold and assigned, to

make good any loss or expense incurred or to be in-

curred by it, by reason of the execution of the bond

herein referred to, or any other bond given for or at

the request of the undersigned, and the undersigned

furthermore assigns all right, title and interest, that

the indemnitor (s) has in and to all sub-contracts,

which have been or may hereafter be entered into,

and the materials embraced therein, to the extent

that the Company shall accept such sub-contracts.

And the Company shall, at its option, be subrogated
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to all the rights, properties and interest of the un-

dersigned in the contract covered by this bond.

Ninth: The indemnitor (s) agrees to accept vouch-

ers, or other evidence of any loss paid by The Aetna

Casualty and Surety Company under the bond

herein applied for, together with vouchers or other

evidence of payment of all costs and expenses what-

ever, incurred by said The Aetna Casualty and

Surety Company in adjusting such loss, or in com-

pleting said contract, as prima facie evidence against

the indemnitor (s) of the fact and extent of the in-

demnitor's liability, under said application, to the

Aetna Casualty and Surety Company.

The indemnitor (s) further agrees, upon the com-

mencement of any suit against the Company growing

out of any matter, cause or thing whatsoever, directly

or indirectly connected with, or relating to, the bond

herein applied for, to deposit with the Company,

cash or collateral security satisfactory to the Com-

pany, in an amount sufficient to indemnify it up to

the full amount of the recovery demanded in the

complaint.

That in the event of the indemnitor (s) requesting

the Surety to prosecute or defend, or take part in

any suit, action, proceeding, appeal, or writ of error,

the indemnitor (s) will, on making such request,

place the Surety in possession of funds or collateral

security, approved by it, sufficient to defray any

costs, charges and expenses, which it may incur in so

doing, and to discharge any liability, order, judg-

ment or adjudication which may result, in conse-

quence of its so doing, or of its said suretyship.
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Tenth : That these covenants shall be binding, not

only upon the undersigned, jointly and severally,

but as well upon the respective heirs, executors, ad-

ministrators, successors and assigns of the under-

signed.

AMERICAN WOOD PIPE CO.

By VAUGHAN MORRILL, Pres.

(Officer's name and title if applicant be a corporation)

By CYRUS HAPPY, Jr., Secty.

Dated at Tacoma, Washington this 21st day of

January, 1929.

NOTE.
If co-partnership, firm name must be signed with

name of member acting on its behalf, and each

member must sign individually as well.

If corporation, corporate name must be signed in

full, with the officer's name and title on line

below. Corporate seal must be impressed.

Witness

:

Execution of this agreement must always be ac-

knowledged before a notary public or other offi-

cer authorized to take acknowledgments.

^ State of
,

- | County of ,—ss.

:

5 |f On this day of , 19 .
. , before me

> ^

5 a
"'S I personally appeared to me

'g personally known and known to me to be the indi-

vidual .... described in and who executed the fore-

going instrument and acknowledged to me that he

executed the same.
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. State of
,

| County of ,—ss.

u

rg
5 On this .... day of 19 .

. , before me per-

Jj | sonally appeared to me known

M and known to me to be one of the firm of

^ described in and who executed the foregoing instru-

ment and he thereupon duly acknowledged to me
that he executed the same as and for the act and

deed of said firm.
"3

a £ State of Washington,

% 3 County of Pierce,—ss.

:

§« g On this 21st day of January 1929, before me per-

o « sonally came Vaughan Morrill to me known, who

being by me duly sworn, did depose and say : that he

resides in Tacoma, Washington, that he is the ....

President of the American Wood Pipe Company
the corporation described on and which executed the

above instrument; that he knows the seal of said

corporation ; that the seal affixed to said instrument

is such corporate seal ; that it was so affixed by order

of the board of directors of said corporation, and

that he signed his name thereto by like order.

(Seal) O. W. BEAUCHAMP,
Notary Public. [140]

Plaintiff's Exhibit No. 13 omitted from the

printed record by stipulation, it being stipulated and

agreed that said exhibit is a copy of the general

loan and collateral agreement, a copy of which is

attached as Exhibit "A" to the plaintiff's original

complaint and printed as part of said original com-

plaint.
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Plaintiff's Exhibits Nos. 14 to 17, inclusive,

omitted from the printed record by stipulation, it

being- stipulated and agreed that they relate exclu-

sively to matters in no way involved in this appeal.

Plaintiff's Exhibit No. 18 omitted from the

printed transcript by stipulation, it being stipulated

and agreed that said exhibit is the original memo-

randum or assignment note, of which Exhibit "D"
attached to plaintiff's original complaint and

printed as part of said complaint is a true copy.

Plaintiff's Exhibit No. 19 omitted from the

printed transcript of the record by stipulation, it

being stipulated and agreed that said exhibit is the

original invoice and assignment, of which Exhibit

"B" attached to the plaintiff's original complaint

and printed as a part of said original complaint is

a true copy.

Plaintiff's Exhibit No. 20 omitted from the

printed transcript by stipulation, it being stipulated

and agreed that said exhibit relates exclusively to

matters in no way involved in this appeal. [149a]
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vs. The National Bank of Tacoma. 139

PLAINTIFF'S EXHIBIT No. 22.

Tacoma, Wash. Jan. 15, 1929.

Deposited with

THE NATIONAL BANK OF TACOMA.

Subject to conditions on reverse of this form

For Credit of

AMERICAN WOOD PIPE COMPANY.

Please list each check separately, describing as

requested on back hereof.

Dollars Cents

Gold

Silver and Fractional

Currency

Description of checks

Note 3,545.00

Note 1,820.00

[154]



140 The Aetna Casualty & Surety Company

PLAINTIFF'S EXHIBIT No. 23.

Tacoma, Wash. Jan. 21, 1929.

Deposited with

THE NATIONAL BANK OF TACOMA.

Subject to conditions on reverse of this form

For Credit of

AMERICAN WOOD PIPE COMPANY.

Please list each check separately, describing as

requested on back hereof.

Dollars Cents

Gold

Silver and Fractional

Currency

Description of checks

Note 3,375.00

[155]
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WHEREFORE the defendant prays that the

foregoing bill of exceptions be settled and allowed,

and an order entered herein so providing.

Dated this 5th day of January, 1932.

J. SPEED SMITH and

HENRY J. ELLIOTT, Jr.,

HENDERSON, CARNAHAN & THOMP-
SON,

Attorneys for Defendant. [181]

[Title of Court and Cause—No. 8176.]

CERTIFICATE OF JUDGE TO BILL OF
EXCEPTIONS.

The time for filing defendant's proposed bill of

exceptions having been duly extended herein by

order of this court made and entered herein upon

the 21st day of November, 1931, up to and including

the 12th day of January, 1932; and

This Court having, upon the 30th day of January,

1932, made and entered herein the following Order:

"IT IS ORDERED: That this Court will

retain jurisdiction over this cause beyond the

expiration of the present term of this court

for all purposes and particularly for the pur-

pose of settling a bill of exceptions herein al-

lowing a writ of error herein, and fixing the

amount of a cost and supersedeas bond herein,

should a writ of error be allowed. '

'

It is hereby CERTIFIED AND ORDERED:
That the above-mentioned bill of exceptions, pages
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numbered one to one hundred eleven, containing

all the evidence given or offered in the case of the

National Bank of Tacoma, a National Banking

Corporation, Plaintiff, vs. The Aetna Casualty &

Surety Company, a Corporation, Defendant, No.

8176, and correctly shows the proceedings had on

said trial, as I verily believe ; and said bill of excep-

tions is hereby APPROVED, ALLOWED AND
SETTLED and made a part of the record herein.

Given under the hand of the Judge of said court,

before whom said proceedings wrere had, this 13th

day of February, 1932.

EDWARD E. CUSHMAN, (Signed)

United States District Judge for the Western Dis-

trict of Washington, Southern Division. [182]

[Title of Court and Cause—No. 8176.]

ASSIGNMENT OF ERRORS.

Now comes the defendant, Aetna Casualty and

Surety Company, and says that the judgment en-

tered in the above cause on the twenty-first day of

November, 1931, is erroneous and unjust to defend-

ant for the following reasons:

I. That the evidence is insufficient to sustain any

recovery by the plaintiff.

II. The court erred in refusing the motion of the

defendant to dismiss the action and to direct a ver-

dict in favor of the defendant at the conclusion of

the evidence.
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III. The court erred in directing a verdict in

favor of the plaintiff.

IV. The court erred in construing the surety

bond executed by the defendant as a guaranty for

the payment of money.

V. The court erred in construing the surety

bond executed by the defendant as a contract of

indemnity.

VI. The court erred in refusing to hold that the

plaintiff was estopped to deny the recitals of the

bond.

VII. The court erred in permitting the plain-

tiff to introduce evidence to vary the terms of the

bond as follows:

a. The plaintiff was permitted to introduce

evidence that prior to the writing of the bond

in question it was the [184] practice of the

Wood Pipe Company to borrow money on bills

of lading and assigned invoices covering goods

shipped to its customers.

b. The plaintiff was further permitted to

introduce testimony that some time in 1928 the

Wood Pipe Company made application to the

bank for loans on advances against shipments

before the goods were manufactured and ship-

ments actually made, and offered to secure an

indemnity bond to guaranty delivery of the

goods.

c. The plaintiff was permitted to introduce

testimony that the plaintiff's officers informed

the Wood Pipe Company that such bond must

cover two things; first, that there was a writ-
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ten and enforceable order, and second, that the

order would be filled according to its terms.

d. The plaintiff was permitted to introduce

testimony as to its construction of the bond

before it was written.

e. The plaintiff was permitted to introduce

testimony that on December 26, 1928, the bank

held similar bonds of the defendant in the sum

of $37,000.

f. The plaintiff was permitted to offer tes-

timony that it expected to receive the full

amount of the assigned invoice, to wit, $3950.00.

g. The plaintiff was permitted to introduce

testimony contradicting the recitals of the bond

to the effect that there wTas a written order.

VIII. The court refused to permit the defend-

ant to show that the claimed loan to the Wood Pipe

Company was simply money which the plaintiff

itself applied against the overdraft of the Wood
Pipe Company at that time, and did not constitute

an advance of money to the Wood Pipe Company.

IX. The court erred in entering judgment in

the sum of $4244.36 for the following reasons:

[185]

a. There was a failure of proof as to any damage

whatsoever under the bond.

b. In any event, the bond could not have been

held liable for any greater sum than $3375.00.

c. In any event the plaintiff could not have re-
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covered against the bond any greater amount than

one-half of the penal sum, to wit, $2,000.

J. SPEED SMITH and

HENRY ELLIOTT, Jr.,

HENDERSON, CARNAHAN & THOMP-
SON,

Attorneys for Defendant,

412 Dexter Horton Building,

Seattle, Washington.

[Endorsed] : Filed Feb. 15, 1932. [186]

[Title of Court and Cause—No. 8176.]

PETITION FOR APPEAL.

To the Honorable EDWARD E. CUSHMAN,
Judge of the Above-entitled Court:

The above-named defendant, The Aetna Casualty

& Surety Company, feeling itself aggrieved by the

judgment made and entered in this cause on the

twenty-first day of November, 1931, does hereby ap-

peal from said judgment, and from the whole

thereof, to the United States Circuit Court of Ap-

peals for the Ninth Circuit, for the reasons specified

in the assignment of errors which is filed herewith,

and it prays that its appeal be allowed and that a

citation issue as provided by law, and that a tran-

script of the record, proceedings and papers upon

which said judgment wras based, duly authenticated,

will be sent to the United States Circuit Court of

Appeals for the Ninth Circuit sitting in San Fran-

cisco, State of California.
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And your petitioner further prays that the proper

order touching the security to be required of it to

perfect its appeal be made, and desiring to super-

sede the execution of the judgment, petitioner here-

with tenders bond in such amount as the court may
require for such purpose, and prays that with the

allowance of the appeal a supersedeas be issued.

J. SPEED SMITH and

HENRY ELLIOTT, Jr.,

HENDERSON, CARNAHAN & THOMP-
SON,

Attorneys for Petitioner, Aetna Casualty and

Surety Company, Defendant, 412 Dexter Hor-

ton Building, Seattle, Washington.

Filed Feb. 15, 1932. [187]

[Title of Court and Cause—No. 8176.]

STIPULATION.

It is stipulated and agreed, by and between the

parties hereto, as follows:

1. That the defendant may make application to

the Honorable Edward E. Cushman, United States

District Judge for the Western District of Wash-

ington, Southern Division, for an order allowing

its appeal to the Circuit Court of Appeals of the

United States, for the Ninth Circuit, and for a

citation on appeal and for an order fixing the

amount of a cost and supersedeas bond, at any time

and without notice to the plaintiff or its attorneys,

and that said application may be made either in
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the city of Tacoma, Washington, at the United

States Federal Building, or in the city of Seattle,

Washington, in the United States Federal Build-

ing, in said city.

2. That in the event that the Court shall allow

said appeal, then the amount of a cost and super-

sedeas bond to be furnished by the defendant afore-

said for said appeal shall be $6,000.00.

Dated, this 15th day of February, 1932.

HAYDEN, METZGER & BLAIR,
Attorneys for Plaintiff.

J. SPEED SMITH and

HENRY ELLIOTT, Jr.,

HENDERSON, CARNAHAN & THOMP-
SON,

Attorneys for Defendant.

[Endorsed] : Filed Feb. 19, 1932. [188]

[Title of Court and Cause—No. 8176.]

ORDER ALLOWING APPEAL AND FIXING
AMOUNT OF COST AND SUPERSEDEAS
BOND ON APPEAL.

This cause coming on this day to be heard, pur-

suant to the stipulation of the parties on file herein,

upon the petition of the defendant, The Aetna Cas-

ualty & Surety Company, herein filed, praying the

allowance of an appeal to the United States Circuit

Court of Appeals for the Ninth Circuit, together

with the assignment of errors, also herein filed, and
also praying that a transcript of the record and
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proceedings and papers upon which the judgment

herein was rendered, duly authenticated, may be

sent to the United States Circuit Court of Appeals

for the Ninth Circuit, and that such other and

further proceedings may be had as may be proper

in the premises

:

The Court having duly considered the same, does

hereby allow the said appeal prayed for.

IT IS FURTHER ORDERED, that the amount

of bond to be given as a cost and supersedeas bond,

by the defendant during the pendency of this ap-

peal, be and the same is hereby fixed in the sum of

$6,000.00.

Done in Seattle, this 18 day of February, 1932.

EDWARD E. CUSHMAN,
District Judge.

[Endorsed] : Filed Feb. 18, 1932, at Seattle. Ed.

M. Lakin, Clerk.

Filed Feb. 19, 1932, at Tacoma. Ed. M. Lakin,

Clerk. By E. Redmayne, Deputy. [189]

[Title of Court and Cause—No. 8176.]

BOND ON APPEAL.

KNOW ALL MEN BY THESE PRESENTS:
That The Aetna Casualty & Surety Company, a

Corporation, defendant herein, as principal, and

National Surety Company, a corporation organized

under the laws of the State of New York and au-

thorized to transact and transacting a business of

surety in the State of Washington, as surety, are
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held and firmly bound unto The National Bank of

Tacoma, a national banking corporation, plaintiff

herein, in the full and just sum of Six Thousand

Dollars ($6,000) to be paid to the said The National

Bank of Tacoma, the plaintiff, its successors and

assigns, to which payment well and truly to be

made, we bind ourselves, our successors and assigns,

jointly and severally, by these presents.

Sealed with our seals and dated this 13th day of

February, 1932.

WHEREAS, lately in the District Court of the

United States for the Western District of Wash-

ington, Southern Division, in a suit pending in

said court between The National Bank of Tacoma,

a national banking corporation, as plaintiff, and

The Aetna Casualty & Surety Company, a corpora-

tion, defendant, numbered 8176, a judgment was

rendered against the said The Aetna Casualty &

Surety Company in the sum of Four Thousand

Two Hundred and Forty-four and 36/100 Dollars

($4,244.36), together with interest on said sum from

the date of the entry of the judgment, to wit, the

twenty-first day of November, 1931, at the rate of

six per [190] cent (6%) per annum until fully

paid, together with costs herein taxed in the sum

of Fifty-nine and 20/100 Dollars ($59.20) and the

said Aetna Casualty and Surety Company having

obtained an appeal to the Circuit Court of the

United States for the Ninth Circuit, and having

filed a copy thereof in the office of the Clerk of said

court to reverse the said judgment and the whole

of it, and a citation directed to the said The Na-

tional Bank of Tacoma, plaintiff, citing and ad-
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monishing it to be and appear at a session of the

Circuit Court of Appeals for the Ninth Circuit,

to be holden in the City of San Francisco, State of

California, on the second day of May, 1932.

NOW, THE CONDITION OF THE ABOVE
OBLIGATION IS SUCH that if the said The

Aetna Casualty & Surety Company, the defendant

herein, shall prosecute its appeal to effect and

will pay the amount of said judgment and answer

all damages and costs if it fails to make its plea

good, then the above obligation to be void, else to

remain in full force and virtue.

Executed this 13th day of February, 1932.

THE AETNA CASUALTY & SURETY
COMPANY,

By J. SPEED SMITH and

HENRY ELLIOTT, Jr.,

Its Attorneys of Record.

NATIONAL SURETY COMPANY,
By ROBERT WHYTE,

Its Resident Vice-President,

[Corporate Seal] Attest: J. H. LOBDELL,
Its Resident Assistant Secretary.

[Endorsed] : Filed Feb. 19, 1932. [191]

The foregoing bond is hereby approved this

19th day of February, 1932.

EDWARD E. CUSHMAN,
Judge of the United States District Court for the

Western District of Washington, Southern

Division.

[Endorsed] : Filed Feb. 19, 1932. [192]
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[Title of Court and Cause—No. 8176.]

STIPULATION FOR TRANSMISSION OF
ORIGINAL EXHIBITS.

In order to save expense and facilitate the print-

ing of the transcript on the appeal herein,

—

IT IS HEREBY STIPULATED, between the

parties hereto, through the undersigned attorneys,

that all of the original exhibits herein, consisting

of Plaintiffs' Exhibit Nos. 1 to 25, inclusive, shall

be transmitted to the Clerk of the United States

Circuit Court of Appeals for the Ninth Circuit.

Dated, this 26th day of February, 1932.

HAYDEN, METZGER & BLAIR,
Attorneys for Plaintiff.

HENRY ELLIOTT, Jr.,

J. SPEED SMITH,
HENDERSON, CARNAHAN & THOMP-

SON,
Attorneys for Defendant.

Filed Feb. 26, 1932. [193]

[Title of Court and Cause—No. 8176.]

ORDER FOR TRANSMISSION OF ORIGINAL
EXHIBITS.

Pursuant to the written stipulation of the parties

eft file herein, a-ad it being, in the opinion

E.E.C. of the court deemed proper,

IT IS HEREBY ORDERED ; That all the origi-
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nal exhibits mentioned in said stipulation, to wit:

Plaintiff's Exhibit Nos. 1 to 25, inclusive, shall be

forwarded by the Clerk of this court to the Clerk

of the United States Circuit Court of Appeals for

the Ninth Circuit.

Done m open court , this 26 day of February,

1932.

EDWARD E. CUSHMAN,
District Judge.

OK. as to form.

HAYDEN, METZGER & BLAIR,
Attys. for Plff.

[Endorsed] : Piled Feb. 26, 1932. [194]

[Title of Court and Cause—No. 8176.]

PRAECIPE FOR TRANSCRIPT OF RECORD
ON APPEAL.

To the Clerk of the Above-entitled Court

:

You are hereby requested to prepare, certify and

file in the United States Circuit Court of Appeals

for the Ninth Circuit, pursuant to an appeal al-

lowed in the above-entitled cause, a transcript of

record, and to include in such transcript of record

the following papers, documents and exhibits filed

in your office in the above-entitled cause, to wit

:

1. Transcript of removal proceedings on the re-

moval of the above-entitled cause from the

Superior Court of the State of Washington,

in and for Pierce County, to the above-en-
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titled court, filed on the 4th day of Septem-

ber, 1930.

2. Defendant's notice of removal to United States

District Court, filed September 5, 1930.

3. Demurrer of defendant to complaint, filed Oc-

tober 1, 1930.

4. Motion of defendant to make more definite and

certain, filed October 1, 1930.

5. Order of court on defendant's motion to make

more definite and certain and demurrer,

signed and filed March 18, 1931.

6. Exception of defendant to order overruling

demurrer and partially denying motion to

make more definite and certain, filed March

23, 1931.

7. Amended complaint filed April 1, 1931.

8. Answer to amended complaint filed April 8,

1931. [195]

9. Reply to answer, filed May 5, 1931.

10. Verdict of jury for plaintiff, filed November

13, 1931.

11. Final judgment, signed and filed November

21, 1931.

12. Order extending time in which to file proposed

bill of exceptions, filed November 21, 1931.

13. Motion of defendant to vacate judgment, set

aside verdict and grant a new trial, filed

December 28, 1931.

14. Order overruling defendant's motion to vacate

judgment and for a new trial, filed Jan. 4,

1932.

15. Order extending term, filed January 30, 1932.

16. Assignment of errors.
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17. Petition for appeal.

18. Stipulation for presentation of appeal and for

amount of cost bond, filed February 19,

1932.

19. Order allowing appeal, filed February 19, 1932.

20. Cost and supersedeas bond on appeal, filed

February 19, 1932.

21. Citation on appeal, issued February 18, 1932.

22. Affidavit of service or order allowing appeal

and bond, filed February 24, 1932.

23. Bill of exceptions.

24. Stipulation for transmission of original ex-

hibits, filed February 26, 1932.

25. Order for transmission of original exhibits,

filed February 26, 1932.

26. Clerk's certificate of transcript on appeal.

27. This praecipe.

Said transcript of record to be prepared as re-

quired by law and the rules of this court and the

rules of the United States Circuit Court of Ap-

peals for the Ninth Circuit, and to be filed in the

office of the Clerk of the Circuit Court of Appeals

of the Ninth Circuit in San Francisco, California,

on or before the 18th day of March, 1932. [196]

Dated, this 29th day of February, 1932.

J. SPEED SMITH and

HENRY ELLIOTT, Jr.,

HENDERSON, CARNAHAN & THOMP-
SON,

Attorneys for Defendant.

[Endorsed] : Filed Feb. 27, 1932. [197]
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[Title of Court and Cause—No. 8176.]

NOTICE OF FILING OF PRAECIPE FOE
TRANSCRIPT ON APPEAL.

To the Plaintiff Herein and to Its Attorneys, Hay-

den, Metzger & Blair:

You and each of you are hereby notified that

the defendant will, upon the 29th day of February,

1932, file with the Clerk of the above-entitled court

the attached praecipe for transcript on appeal, a

copy of which has been served upon you.

J. SPEED SMITH and

HENRY ELLIOTT, Jr.,

HENDERSON, CARNAHAN & THOMP-
SON,

Attorneys for Defendant.

[Endorsed] : Filed February 27, 1932. [198]

[Title of Court and Cause—No. 8176.]

CERTIFICATE OF CLERK U. S. DISTRICT
COURT TO TRANSCRIPT OF RECORD.

I, Ed. M. Lakin, Clerk of the United States Dis-

trict Court for the Western District of Washing-

ton, do hereby certify and return that the fore-

going transcript of record consisting of pages num-

bered from one to 190, inclusive, is a full true and

correct copy of so much of the record, papers and

proceedings in the case of the National Bank of

Tacoma, a national banking corporation, plaintiff
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and appellee, vs. the Aetna Casualty and Surety

Company, a corporation, defendant and appellant,

cause No. 8176, in said court as required by prae-

cipe of counsel filed and of record in my office in

said court at Tacoma, and that the same constitutes

the record on appeal from the judgment of said

United States District Court for the Western Dis-

trict of Washington to the United States Circuit

Court of Appeals for the Ninth Circuit.

I further certify that I herewith attach and

transmit the original citation in this cause, with

acceptance of service thereon.

I do further certify that under separate cover

and certificate, I am forwarding to said Circuit

Court of Appeals the original exhibits numbered

from 1 to 25, both inclusive, as provided, for in

stipulation of counsel and order of court filed in

this cause and made a part of this transcript.

I do further certify that the following is a full,

true and correct statement of all expenses, fees and

charges incurred and paid by and on behalf of the

appellant herein the preparation of this transcript,

certificate and return to the United States Circuit

Court of Appeals for the Ninth Circuit, to wit:

Appeal fee $ 5.00

Clerk's fee (Act. Feb. 11, 1925) for making

record—658 folios <a) 5 cents per folio .... 32 . 90

Clerk 's certificates 1 . 00

Total $38.90

I do further certify that the cost of preparing

record on appeal amounting to $38.90 has been paid

to me by the appellant.
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IN TESTIMONY WHEREOF, I have caused

the seal of the said court to be hereunto affixed, at

the City of Tacoma, in the Western District of

Washington, this 9th day of March, A. D. 1932.

[Seal] ED. M. LAKIN,
Clerk.

By E. W. Pettit,

Deputy. [199]

[Title of Court and Cause—No. 8176.]

CITATION ON APPEAL.

The President of the United States to the Above-

named Plaintiff, and to HAYDEN, LANG-
HOENE & METZGER, Its Attorneys,

GREETING:
You are hereby cited and admonished to appear

at the United States Circuit Court of Appeals for

the Ninth Circuit to be holden in San Francisco in

the State of California, within (30) days from the

order allowing

date hereof, pursuant to notice el appeal

EEC filed m fee Clerk's effiee el fee District Gomfe

this day made

el fee United States ler fee Western District

el Washington, Southern Division ,
wherein The Na-

tional Bank of Tacoma is appellee and The Aetna

Casualty & Surety Company is appellant, to show

cause if any there be why the judgment rendered

the petition for and assignment of errors

upon

EEC against the said appellant as in saM notice el

appeal mentioned, should not be corrected,
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and why speedy justice should not be done to the

parties in that behalf.

WITNESS the Honorable EDWARD E. CUSH-
MAN, District Court Judge of the United States

at Tacoma, Washington, within said District, this

18th day of Feb., 1932.

[Seal] EDWARD E. CUSHMAN,
District Judge.

Service of the within citation and receipt of copy

thereof admitted this 20th day of Feb., 1932.

HAYDEN, METZGER & BLAIR,
Attorneys for Appellee. [200]

[Endorsed]: No. 6789. United States Circuit

Court of Appeals for the Ninth Circuit. The

Aetna Casualty & Surety Company, a Corporation,

Appellant, vs. The National Bank of Tacoma, a

National Banking Association, Appellee. Tran-

script of Record. Upon Appeal from the United

States District Court for the Western District of

Washington, Southern Division.

Filed March 16, 1932.

PAUL P. O'BRIEN,

Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.
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United States Circuit Court of Appeals for the

Ninth Circuit.

No. 6789.

THE NATIONAL BANK OF TACOMA, a Na-

tional Banking Corporation,

Plaintiff and Appellee,

vs.

THE AETNA CASUALTY AND SURETY COM-
PANY, a Corporation,

Defendant and Appellant.

STIPULATION FOR PRINTING OF TRAN-
SCRIPT OF RECORD.

It is hereby STIPULATED AND AGREED by

the parties to the above-entitled cause, through

their respective counsel, that the printed transcript

of record herein shall consist of the following,

which it is agreed comprises all parts of the record

deemed by any party to be in anywise material to

the consideration of said cause in the Circuit Court

of Appeals in reviewing said cause on the appeal

taken out herein, to wit

:

1. Original complaint, with exhibits attached

thereto, appearing on pages 2 to 15, inclusive,

of transcript of record.

2. Special appearance of defendant in state court,

page 16, transcript.

3. Petition for removal.

4. Bond on removal.

5. Order for removal.
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6. Notice of filing of petition for removal (pp.

17-23, Trp.).

7. Certificate of removal (p. 24, Trp.).

8. Notice of removal (p. 25, Trp.).

9. Demurrer (p. 26, Trp.).

10. Motion to make more definite and certain (pp.

27-28, inc., Trp.).

11. Order on motion to make more definite and

certain and demurrer and exception of de-

fendants thereto (pp. 29-31, inc., Trp.).

12. Amended complaint and exhibits attached

thereto (pp. 32-34, inc., Trp.).

13. Answer to amended complaint (pp. 45-49, inc.,

Trp.).

14. Reply (pp. 50-51, inc., Trp.).

15. Verdict of July (p. 52, Trp.).

16. Judgment (pp. 53-54, inc., Trp.).

17. Order extending time to file bill of exceptions

(p. 55, Trp.).

18. Motion of defendant to vacate judgment and

set aside verdict (pp. 56-58, inc., Trp.).

19. Order denying foregoing motion (p. 59, Trp.).

20. Order extending the term (p. 60, Trp.).

21. Assignments of error (pp. 61-63, inc., Trp.).

22. Petition for appeal (p. 64, Trp.).

23. Stipulation for presentation of appeal and

cost of supersedeas bond (p. 65, Trp.).

24. Order allowing appeal and fixing cost of super-

sedeas bond (p. 66, Trp.).

25. Bond on appeal (pp. 67-69, inc., Trp.).

26. Bill of exceptions, except that there shall only

be printed the exhibits hereinafter speci-

fically set out.
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27. Certificate of Judge to bill of exceptions (p.

182, Trp.).

27. Stipulation for transmission of original ex-

hibits (p. 184, Trp.).

28. Order for transmission of original exhibits (p.

185, Trp.).

29. Praecipe for transcript on appeal (pp. 186-188,

inc., Trp.).

30. Notice of filing of praecipe (p. 189, Trp.).

31. Certificate of Clerk to transcript of record

(p. 190, Trp.).

32. Citation on appeal (p. 191, Trp.).

33. This stipulation.

And the following exhibits

:

PLAINTIFF'S EXHIBITS.

1. Plaintiff's Exhibits Nos. 1 to 6, inclusive, at-

tached to the bill of exceptions and appear-

ing on pages 116 to 134, inclusive, of the

typewritten transcript of record need not be

printed, but in lieu thereof print this

:

" Plaintiff's Exhibits Nos. 1 to 6, inclusive,

omitted from the printed record by stipulation,

it being stipulated and agreed that the defend-

ant and its agents who signed and executed

the bond here sued on were duly authorized to

execute and deliver said bond."

2. Exhibits Nos. 7 to 10, inclusive, attached to

the bill of exceptions and appearing on

pages 135 to 138, inclusive, of the type-
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written transcript of the record need not be

printed, but in lien thereof print this

:

" Exhibits Nos. 7 to 10, inclusive, omitted

from the printed record by stipulation, it being

stipulated and agreed that they relate exclu-

sively to matters in no way involved in this

appeal."

3. Exhibit No. 11 attached to the bill of excep-

tions and appearing on page 139 of the type-

written transcript of the record need not be

printed, but in lieu thereof print this:

4 'Exhibit No. 11 omitted from the printed

record by stipulation, it being stipulated and

agreed that it is the original bond here sued

on and that Exhibit ' C ' attached to the original

complaint and printed as a part of said com-

plaint is a true copy of said bond. '

'

4. Plaintiff's Exhibit No. 12 to the bill of excep-

tions, appearing upon page 140 of the type-

written transcript of record, to be printed.

5. Plaintiff's Exhibit No. 13 attached to the bill

of exceptions and appearing upon pages 141

and 142 of the typewritten transcript of the

record need not be printed, but in lieu thereof

print this:

" Plaintiff's Exhibit No. 13 omitted from the

printed record by stipulation, it being stipu-

lated and agreed that said exhibit is a copy of

the general loan and collateral agreement, a

copy of which is attached as Exhibit 'A' to the

plaintiff's original complaint and printed as

part of said original complaint."
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6. Plaintiff's Exhibits Nos. 14 to 17, inclusive,

attached to the bill of exceptions and appear-

ing upon pages 143 to 146 of the typewritten

transcript of the record need not be printed,

but in lieu thereof print this

:

" Plaintiff's Exhibits Nos. 14 to 17, inclusive

omitted from the printed record by stipulation,

it being stipulated and agreed that they relate

exclusively to matters in no way involved in

this appeal."

7. Plaintiff's Exhibit No. 18 attached to the bill

of exceptions and appearing upon page 147

of the typewritten transcript of the record

need not be printed, but in lieu thereof

print this:

Plaintiff's Exhibit No. 18 omitted from the

printed transcript by stipulation, it being

stipulated and agreed that said exhibit is the

original memorandum or assignment note, of

which Exhibit 'D' attached to plaintiff's origi-

nal complaint and printed as part of said com-

plaint is a true copy."

8. Plaintiff's Exhibit No. 19 attached to the bill

of exceptions and appearing upon page 148

of the typewritten transcript of the record

need not be printed, but in lieu thereof

print this:

" Plaintiff's Exhibit No. 19 omitted from the

printed transcript of the record by stipulation,

it being stipulated and agreed that said exhibit

is the original invoice and assignment, of which

Exhibit 'B' attached to the plaintiff's original
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complaint and printed as a part of said original

complaint is a true copy."

9. Plaintiff's Exhibit No. 20 attached to the bill

of exceptions and appearing on page 149 of

the typewritten transcript of the record need

not be printed, but in lieu thereof print

this:

" Plaintiff's Exhibit No. 20 omitted from the

printed transcript by stipulation, it being

stipulated and agreed that said exhibit relates

exclusively to matters in no way involved in

this appeal.'

'

10. Plaintiff's Exhibit No. 21 to the bill of excep-

tions, appearing upon pages 150 to 153, in-

clusive, of the typewritten transcript of

record, to be printed.

11. Plaintiff's Exhibit No. 23, appearing upon

page 155 of the transcript, to be printed.

12. Plaintiff's Exhibits Nos. 24 and 25, appearing

upon pages 156 to 180, of the typewritten

transcript of record, to be printed or placed

in the record by photostatic copies, if such

photostatic copies will facilitate the printing

of the record.

IT IS FUETHEE STIPULATED AND
AGEEED by and between the parties hereto that

neither the execution of this stipulation nor any-

thing herein contained shall constitute or be con-

strued as an admission on the part of the appellee

that the parts of the record hereinbefore designated

to be printed were necessary or material to the
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consideration of the appeal in this cause, nor in

any way prejudice the appellee from hereafter

claiming that said printed record was needlessly

encumbered and the cost thereof unnecessarily in-

creased by including therein portions of the record

in no manner material to the due consideration of

this appeal.

It is hereby FURTHER STIPULATED AND
AGREED by and between the parties hereto that in

the printing of this record all titles, captions, jurats

and verifications may be omitted.

It is FURTHER STIPULATED AND
AGREED that this record may be printed under

the supervision of the Clerk of the Circuit Court of

Appeals, Ninth Circuit, at San Francisco, California

and expressly waive the provisions of the Act of

February 13, 1911, relative to the District Court

having supervision thereof.

Dated at Tacoma, Washington, this 15th day of

March, 1932.

HAYDEN, METZGER & BLAIR,
Attorneys for Plaintiff and Appellee,

J. SPEED SMITH and

HENRY ELLIOTT, Jr.,

HENDERSON, CARNAHAN & THOMP-
SON,

Attorneys for Defendant and Appellant.

[Endorsed]: Filed Mar. 19, 1932. Paul P.

O'Brien, Clerk.




